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lease rate in each individual State. This
responds to commenters’ suggestions
and makes the penalty more
proportionate to the benefit received
from the unauthorized use.

Section 4170.1–2 Failure To Use
This section would have been

amended to clarify the consultation
requirements imposed on BLM when an
authorized officer is considering taking
action to cancel, in whole or in part, a
permit or lease in response to failure to
use. This section also would have
clarified that failure to make substantial
grazing use as authorized means failure
to make active grazing use as approved
on a grazing use authorization. Failure
to make authorized use may result in
monitoring studies providing false
information which can cause decisions
to over-obligate the forage resource of
the rangeland.

Permittees and lessees would have
been required to apply and receive
approval for nonuse or conservation
use. Failure to apply for conservation
use or nonuse prevents BLM from
having an opportunity to determine if
conservation use or nonuse is in
conformance with the rules at 43 CFR
4130.2(g) and applicable planning
documents.

The proposal would also have
included failure to maintain or use
water base property in the grazing
operation as a type of failure to use.
Providing for the use of such waters is
critical to the effective administration of
grazing within an allotment. Water
property is crucial to the proper use and
operation of livestock grazing in water
base areas. If base property waters are
not kept in serviceable condition,
livestock are forced to overuse the
service areas of the remaining waters.

BLM received very few comments on
this section. The Department has
decided to adopt the substance of the
provision as proposed, with editorial
changes for clarity. The most common
issue raised was what readers viewed as
an exemption from the ‘‘substantial use’’
provisions for conservation use. Some
commenters who specifically supported
cancellation for non-use objected to the
exemption for conservation use. Others
stated this was a double standard, and
that it made no difference to the
resource if someone with grazing use
simply did not use the permit or if
someone had conservation use. Still
others stated that permittees with
conservation use should be subject to
the cancellation provisions for failure to
maintain or use water base property.

The Department disagrees that
conservation use is an exemption from
the substantial use standard.

Conservation use is an active use, and
therefore provisions regarding failure to
use do not apply. Issues regarding
conservation use are discussed at
§ 4130.2.

Some comments asserted there should
be no penalty for using a permit less
than the permitted use, and that fees
collected should be based on actual
AUMs used. Others asserted that the
proposed changes eliminate any
incentive on the part of BLM to reach
an agreement with the permittee, and
suggested limiting cancellation to
situations where the permittee or lessee
has failed to maintain use without
reason, has unreasonably failed to
maintain or use base property or to
install or maintain range improvements.

There is no penalty for using less than
permitted use provided that the
authorized officer has approved either
temporary nonuse or conservation use.
The Department does not believe that
the provisions will be a disincentive to
reach an agreement. The provision does
not displace the cooperative processes
set out in FLPMA, as amended by PRIA.
Parties to be consulted are limited to
permittees and lessees because any
action taken in response to failure to
make use will be a ministerial action
addressing a requirement of the rule and
permit or lease.

Other commenters asked what
‘‘failure to maintain or use water-based
property in the grazing operations for
two consecutive grazing fee years’’
meant. ‘‘Failure to maintain or use
water-based property. . . for two
consecutive grazing fee years’’ means
that the permittee has not had cattle on
the range for two consecutive years, has
not allowed livestock to use the base
water, has neglected to conduct
necessary repair and maintenance
activities of the base water for two
consecutive years, or a combination of
these three. In response to the
commenters’ concerns, the final rule as
adopted is revised to clarify this point.

One commenter stated that the
provision assumes the permittee has the
funds to purchase livestock or maintain
base property. The commenter was
concerned that if the permittee could
not get funding, BLM might place a lien
on the permittee’s base property, thus
reducing its collateral value. The
Department does assume that the
permittee has the funds necessary to
maintain a grazing operation, including
the purchase or lease of livestock and
the maintenance of base water facilities.
The BLM will not place liens on base
property. If a permittee cannot afford to
make use of, or maintain, base water in
any one year, there will be no penalty
under thus provision. However, if the

situation extends into the second year,
then BLM will consider cancelling
whatever amount of permitted use the
permittee or lessee has failed to use, as
provided in this section of the final rule.

Regarding specific requests for
definitions, the Department believes the
use of the term ‘‘substantial use’’ is
sufficient without definition for
purposes of national rules. The meaning
of the word ‘‘substantial’’ in a legal
context has been well-established in the
courts.

In accordance with the above
discussion, the Department has decided
to adopt the substance of the provision
as proposed, with editorial changes for
clarity. The language in the final section
is rewritten to clarify the meaning of the
‘‘2 consecutive grazing fee years’’
provision.

Section 4170.1–3 Federal or State
Animal Control and Environmental
Protection or Resource Conservation
Regulations or Laws

The proposed rule would have
amended this section to make subject to
penalty under § 4170.1–1 violations of
Federal or State regulations or laws that
are listed as prohibited acts under
§ 4140.1 and that pertain to predator
animal and pest control, wild free-
roaming horses and burros, natural and
cultural resources, resource
conservation, or the environment. The
heading of this section would have been
amended to reflect the change in scope.
These changes were proposed to
conform with similar amendments in
§ 4140. The types of violations that may
result in the withholding, suspension or
cancellation of a permit or lease under
§ 4170.1–1(a) would have been
expanded to include violations of
regulations and laws that pertain to the
protection of the environment and
conservation of natural and cultural
resources where public lands are
involved or affected, the violation is
related to grazing use authorized by the
permit or lease, and the permittee or
lessee has been found to be in violation
by the relevant court or other authority
and no appeals are outstanding.
Principal users of the rangelands should
be expected to comply with such laws
and regulations. The proposed
amendments would have adopted
language of the grazing administration
regulations that existed before 1984.
Today’s action adopts the provision
with minor clarifying changes, and also
moves the entire provision to § 4140.1(c)
for clarity.

Commenters on this section were
strongly divided on its provisions. Some
asserted, as they had on § 4140.1 of the
proposal, that inclusion of other statutes


