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Section 4120.3–8 Range Improvement
Fund

The proposed rule would have added
a new section to this part that addressed
the distribution and use of the range
betterment funds appropriated by
Congress through Section 401(b) of
FLPMA for range improvement
expenditure by the Secretary. The
proposed amendment would have
provided for distribution of the funds by
the Secretary or designee; one-half of
the range improvement fund would
have been made available to the State
and District from which the funds were
derived, the remaining one-half would
have been allocated by the Secretary or
designee on a priority basis. All range
improvement funds would have been
used for on-the-ground rehabilitation,
protection and improvements of public
rangeland ecosystems. Current policy
requires the return of all range
improvement funds to the District from
which they were collected. The BLM
has found this prevents use of the funds
in areas where they are most needed
and results in some offices experiencing
difficulty expending available funds
efficiently. The proposed amendment
would have corrected the imbalance by
ensuring that the funds are distributed
on a priority basis.

The proposed rule would have
clarified that range improvement
includes activities such as planning,
design, layout, modification, and
monitoring/evaluating the effectiveness
of specific range improvements in
achieving resource condition and
management objectives. Maintenance of
range improvements and costs
associated with the contracting of range
improvements was added to the list of
activities for which range improvement
funds may be used. Maintenance was an
allowable use of range improvement
funds prior to a policy change made in
1982.

The proposed rule would have
required consultation with affected
permittees, lessees, and the interested
public during the planning of range
development and improvement
programs. RACs would also have been
consulted during the planning of range
development and improvement
programs, including the development of
budgets for range improvement and the
establishment of range improvement
priorities. The provisions are adopted as
proposed.

The Department received a few
comments on this section. Most
concerns were about how funds would
be expended. Some commenters
asserted that the proposal was
inconsistent with the Department’s

statutory authority, that all funds, not
just a portion, should return to the
District or State from which they came
and that all funds should go to
construction, not to planning or projects
not directly related to livestock
production. Others stated that all funds
should be used for ecosystem
enhancement projects or supported the
concept that some funds should be
spent on projects to rehabilitate the
range and distributed on the basis of
priority needs.

Commenters also stated there should
be requirements to spend funds in a
cost-effective manner. Some supported
involvement of the RACs and the
interested public in the decisionmaking
process on expenditure of the funds.
Other commenters asserted that the
change will result in fewer
improvements being constructed, and
that BLM should not require permanent
range improvements be constructed at
the expense of a permittee or lessee as
a requirement to obtain or hold a permit
or lease.

The Department’s authority for this
provision is found in Section 401 of
FLPMA, which directs that 50% of the
monies put in the range betterment
account be authorized to be
appropriated and ‘‘* * * made
available for use in the district, region,
or national forest from which such
monies were derived * * *’’ It further
provides that the remaining 50%
‘‘* * * shall be used for on-the-ground
range rehabilitation, protection, and
improvements as the Secretary
concerned directs.’’ While it has been
common practice for the Secretary to
return the discretionary 50% to the
District of origin in recent years, that is
not required in FLPMA. The
Department intends to allocate the
discretionary 50% on a priority basis to
better meet BLM management objectives
and respond to resource condition
concerns.

FLPMA also provides that funds can
be expended on projects other than
those directly related to livestock-
oriented projects. The act specifies that
‘‘* * * such rehabilitation, protection,
and improvements shall include all
forms of range land betterment
including but not limited to, seeding,
and reseeding, fence construction, weed
control, water development, and fish
and wildlife habitat enhancement
* * *’’ FLPMA also allows the
expenditure of funds for activities
necessary to put projects on the ground
such as project planning, design, layout,
modification and monitoring. An
important goal of the Department in
expending the range betterment fund
will be to improve the health of the

public rangelands. However, all uses
authorized by FLPMA will remain valid
under this rule including improvements
that primarily benefit livestock
management.

FLPMA does not specify in what
proportions the funds should be spent.
The Department believes that the
provision, adopted today, providing the
maximum flexibility allowed by law in
the distribution and use of these funds,
will improve the effectiveness of the
program and result in increased overall
improvement to the public rangelands.
Grazing advisory boards received an
accounting of the fund expenditures. It
is anticipated that RACs will be afforded
the same information.

Because under the rule as adopted the
Department will be able to expend some
funds on a priority basis, rather than
returning 100% of the funds to the State
or District of origin, the distribution of
range improvement projects may shift
somewhat. However, this does not mean
that the total number of projects will
decline. The BLM will not require
livestock operators to fund the
construction of range improvements.
Operators’ participation in the
development of range improvements
will be voluntary. However, there may
be some cases where BLM will have to
alter grazing use in the absence of
needed improvements.

In accordance with the above
discussion, the Department has decided
to adopt the rule as proposed.

Section 4120.3–9 Water Rights for the
Purpose of Livestock Grazing on Public
Lands

Today’s action adopts with one
addition this section of the proposed
rule which provides that the United
States will acquire, perfect, maintain,
and administer water rights obtained on
public land for livestock grazing on
public land in the name of the United
States to the extent allowed by State
law. This section is prospective,
clarifies BLM’s water rights policy for
livestock watering on public lands, and
makes BLM policy consistent with that
of the Forest Service.

The section does not create any new
Federal reserved water rights, nor does
it affect valid existing rights. The
provisions of this final rule are not
intended to apply to the perfection of
water rights on non-Federal lands. Any
right or claim to water on public land
for livestock watering on public land by
or on behalf of the United States remain
subject to the provisions of 43 U.S.C.
666 (the McCarran Amendment) and
Section 701 of FLPMA (43 U.S.C. 1701
note; disclaimer on water rights).
Finally, the proposal does not change


