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operations, due to their size or
character. For example, some may have
been so sub-divided that they could no
longer support such operations. Finally,
statutory provisions in TGA clearly
allow non-contiguous property to be
considered base.

Under the final rule adopted today,
property merely has to be capable of
supporting an operation. Property
currently serving as base property
would in all likelihood be found to be
capable of serving as a base of livestock
operations.

The Department intends the provision
regarding water to recognize that in
some cases base waters need to be
redeveloped, and the holders of those
base waters should not lose base
property status just because they had to
redevelop the water.

For the reasons discussed above, the
Department has decided to finalize the
provision as proposed, with one minor
change. The words ‘‘would utilize’’ is
substituted for ‘‘utilizes’’ for consistency
with the concept that base property
need only be capable of supporting a
grazing operation; no operation need be
in existence at the time the property is
determined to be suitable as base
property.

Section 4110.2–2 Specifying Permitted
Use

In the proposed rule, this section
would have been renamed ‘‘Specifying
permitted use’’ replacing the existing
title ‘‘Specifying grazing preference.’’ It
would also have been amended by
replacing the term ‘‘grazing preference’’
with ‘‘permitted use’’ because the latter
is more appropriate terminology to
describe and quantify the number of
AUMs of forage being allocated in a
permit or lease. Also, the section would
have been amended to clarify that levels
of grazing use on ephemeral or annual
ranges are established on the basis of the
amount of forage that is temporarily
available pursuant to vegetation
standards prescribed by land use plans
or activity plans.

The Department received a number of
comments concerning the proposal to
substitute ‘‘permitted use’’ for ‘‘grazing
preference’’ and the corresponding
change in policy in the concept of
preference being limited to a priority
position for the purpose of obtaining a
grazing permit or lease. Comments
ranged from those who felt the
amendment was a good idea to those
who believed the change would lead to
financial insecurity for grazing
operations. Others asked for definitions
of the terms ‘‘annual rangelands’’ and
‘‘ephemeral rangelands.’’

The Department has decided to adopt
the proposed provision, with several
clarifying changes to reflect the initial
intent of the proposed rule. Reference to
authorizing use ‘‘where livestock use is
authorized based upon forage
availability’’ is moved to modify
‘‘ephemeral rangeland.’’ This clarifies
that it is ephemeral rangelands where
use must be determined based on actual
forage availability. The word
‘‘authorized’’ is replaced by ‘‘permitted’’
in the third sentence for consistency
with other provisions in this final rule,
including the first sentence of this
paragraph. The phrase ‘‘activity plan, or
decision of the authorized officer’’ is
added after ‘‘land use plan’’ to clarify
that such plans or decisions may be the
basis for determining permitted use.
Finally, the word ‘‘occasional’’ is
deleted in two places. While ephemeral
rangelands are used only occasionally,
due to lack of forage availability under
normal conditions, annual rangelands
are generally available for grazing. Since
this provision refers to both types of
rangelands it is inaccurate to use the
term ‘‘occasional’’ to refer to forage
availability.

The Department has considered the
suggested wording changes and has
determined that the proposed language
best represents the intent of this section,
with the exceptions noted. The new
definition of the term ‘‘preference’’ is
considered at § 4100.0–5.

The final rule does eliminate the
concept of ‘‘preference AUMs’’ and
replaces this term with the term
‘‘permitted use.’’ Permitted use is not
subject to yearly change. Permitted use
will be established through the land use
planning process, a process which
requires data collection and detailed
analysis, the completion of appropriate
NEPA documentation, and multiple
opportunities for public input.
Establishing permitted use through this
planning process will increase, not
decrease, the stability of grazing
operations. The rule clearly defines
preference to be a superior or priority
position for the purpose of receiving a
grazing permit or lease. Therefore, the
Department does not anticipate there
will be a decrease of financial stability
for grazing operations.

There is no need to eliminate the
concept of ‘‘grazing preference’’ totally.
The concept of assigning first priority to
certain persons is well-established in
TGA and is an appropriate way to
contribute to the stability of dependent
livestock operations and the western
livestock industry. The redefinition of
preference is intended to resolve the
confusion and misinterpretation of the
concept that has developed over the

years. In particular, the redefinition
eliminates the shorthand jargon of
‘‘preference AUMs’’ that has developed
to refer to the number of AUMs
included in a permit or lease offered to
a holder of grazing preference.

In response to commenters’
suggestions, definitions of annual and
ephemeral rangelands are added to this
final rule. They can be found in
§ 4100.0–5. Regarding permitted use for
annual rangelands, the Department has
made some minor wording changes in
this final rule for clarity.

The provisions pertaining to
ephemeral ranges address designated
ephemeral ranges—specific areas that
have been recognized through BLM’s
provisions for ephemeral grazing. There
are some smaller areas scattered
throughout the desert southwest and
Great Basin that produce amounts of
forage sufficient for livestock grazing
only occasionally and that are included
in perennially-grazed allotments. These
generally isolated areas can be
recognized at the time livestock carrying
capacity is determined and can receive
further protection through the standards
and guidelines that will be developed as
a result of this final rule.

Section 4110.2–3 Transfer of Grazing
Preference

In the proposal, this section would
have been amended to reflect the new
requirements of § 4110.1 that applicants
for new or renewed permits or leases
and any affiliates must be determined
by the authorized officer to have a
satisfactory record of performance. It
would also have been amended by the
addition of a new paragraph (f)
requiring that new permits or leases
stemming from the transfer of base
property be for a minimum period of
three years. The Department proposed
this provision to enhance the protection
and improvement of rangelands and to
reduce the administrative work of
processing transfers. The section would
also have been amended by the
substitution of the term ‘‘permitted use’’
for the term ‘‘grazing preference’’ where
the reference pertains to an amount of
livestock forage. This change is
discussed at § 4110.2–2.

Most of the comments submitted on
this proposed section addressed the 3-
year limitation on transfers, which some
viewed as arbitrary and without rational
basis. Others read the proposal to mean
that three years was an upper limit on
transfers, and suggested that a 10-year
term was needed to provide stability to
the ranching operation, and to assist in
obtaining operating capital from
lenders. Others questioned the accuracy


