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Section 4100.0–7 Cross-References

This section would have been
amended to guide the public to the
applicable sections of the 43 CFR part
4 when considering an appeal of a
decision relating to grazing
administration, and to 43 CFR part 1780
regarding advisory committees.

No comments were received on this
section and it is adopted as proposed.

Section 4100.0–9 Information
Collection

The proposed rule would have added
this section to conform to the
requirements of the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).
The section would have disclosed to the
public the estimated burden hours
needed to comply with the information
collection requirements in this proposed
rule, why the information is being
collected, and how the information will
be used by BLM. Several comments
were received on this section addressing
information resources and questions of
timeliness relating to compliance.

The intent of this section is to comply
with a statutory requirement to disclose
how much time will be required for
regulated persons to comply with the
information collection requirements of
these regulations. Which sources of
information the Department will use to
obtain local input is not a germane
issue, nor is the time required by
commenters to comment on these
regulations.

In accordance with the above
discussion, the Department has decided
to adopt the provision as proposed.

Section 4110.1 Mandatory
Qualifications

In the proposed rule, this section
would have provided that applicants for
new or renewed permits or leases and
any affiliates must be determined by the
authorized officer to have a satisfactory
record of performance. The section
would have discussed what satisfactory
record of performance means for both
renewals and new permits. For
renewals, the proposal would have
provided that it means being in
substantial compliance with the rules
and regulations issued and the terms
and conditions of the existing permit or
lease for which renewal is sought. In
assessing whether an applicant for
renewal is in substantial compliance,
the authorized officer would consider
the number of prior incidents of
noncompliance with the requirements
of 43 CFR Part 4100. The authorized
officer can include in this consideration
the nature and seriousness of any
noncompliances. For new permits, it

would have meant not having had any
State grazing permit or lease within the
Federal grazing allotment, or any
Federal grazing permit or lease,
cancelled within the previous 36
months, and not being barred from
holding a Federal grazing permit or
lease by court order.

The proposal further discussed the
determination of affiliation. It would
have provided that in determining
affiliation, the authorized officer would
have considered all appropriate factors
including, but not limited to, common
ownership, common management,
identity of interests among family
members, and contractual relationships.
This provision would have ensured that
all parties who had the ability to control
operations on a permit or lease, not just
the immediate permittee or lessee, had
a record of good stewardship of the
land.

Additionally, the proposal would
have clarified that mortgage insurers,
natural resource conservation
organizations, and private parties whose
primary source of income is not the
livestock business, could meet the
criteria for qualifications for a grazing
permit or lease.

Finally, the proposal would have
required applicants to submit
applications and any other information
requested by the authorized officer to
determine that all qualifications have
been met. This provision would have
clarified that applicants cannot refuse to
provide BLM with information needed
to evaluate applications for permits or
leases.

The Department received a substantial
number of comments on this section.
Major themes expressed in the
comments pertained to the Department’s
rationale and legal authority for the
provisions, opposition to finding
applicants to be qualified in cases where
the applicant was not actively involved
in the livestock business, concerns
about how various terms would be
defined and applied in determining
qualification, the perceived potential of
the provision to adversely affect permit
tenure, property values, and financing,
and BLM’s ability to implement the
provisions as worded.

Many comments opposed allowing
persons not engaged in the livestock
business to qualify for grazing permits
and leases. Some commenters asserted
that this provision, in combination with
provisions for conservation use, would
result in non-grazing interests acquiring
and retiring grazing permits, would
cause deterioration of the land, and
would be inconsistent with TGA.
Similar comments were also received on

§ 4100.0–5 Definitions and § 4130.2
Permits or leases.

There was also considerable concern
about the requirement that permit
applicants have a satisfactory record of
compliance. In particular, commenters
asked how terms such as ‘‘permit
violations’’ and ‘‘satisfactory record of
performance’’ would be defined, who
would make the determination of
satisfactory performance, and whether
the provisions would be applied
consistently across BLM administrative
boundaries. One comment suggested
that BLM and permittees or lessees
should agree to how terms will be
defined and applied prior to the
issuance of a new permit, to enable both
parties to understand their status.
Others asserted there was no statutory
basis for this provision. Some had a
concern that evaluating compliance was
unduly burdensome on the agency.

One comment stated that the basic
principle of having a satisfactory record
was reasonable because it was ‘‘little
different than a private landowner
refusing to lease to a troublesome
individual.’’ The same commenter was
concerned, however, that the provision
gave authorized officers broad
investigative powers that could result in
an invasion of privacy. Commenters also
expressed the opinion that only serious
violations of permits or leases should be
considered in applying the qualification
provisions to prevent arbitrary adverse
action.

Some commenters questioned the
validity of considering the historical
record of compliance, asserting that
current performance is what is relevant.
Still others stated that the provision did
not go far enough in conditioning
qualification on past performance. For
instance, one commenter stated that any
revoked State or Federal lease or permit
should be the basis for denying new or
renewed permits, asserting this
indicated the permittee is unable or
unwilling to be a responsible steward of
public lands. Some commenters stated
that 36 months was too short a time, and
advocated a five or six year review
period. Additionally, it was suggested
that willful, repeat violators, reflected
by multiple revocations of Federal or
state permits, should be permanently
barred from grazing Federal lands. It
was also suggested that the burden of
proof should be on the permittee or
lessee.

Some commenters expressed
opposition to considering performance
connected with State leases in
determining qualifications, questioning
the Department’s authority and the
constitutionality of the provision. One
comment said that it would discourage


