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Department has concluded that the
amendments to the grazing rule are
within the statutory authority granted
by Congress to the Secretary to
administer the public lands under TGA,
FLPMA, PRIA, and related acts.

NEPA issues. A number of
commenters asserted that the draft EIS
was inadequate. The commenters
asserted that more local EISs were
required. The FEIS prepared for the
rangeland improvement program
describes the environmental impacts
that would result from several proposed
alternatives for managing BLM
administered rangeland and for
changing the fees charged to permittees
and lessees. Any subsequent narrower
decisions, such as the state or regional
standards and guidelines or, if
necessary, more local determinations,
will tier to the broader national FEIS.
Tiering is appropriate when a
subsequent EIS or environmental
assessment is prepared on an action
included in the overall EIS, in this case,
the FEIS prepared for the overall
program. Additional NEPA analysis will
be conducted as appropriate as local or
regional decisions are made.

FACA Issues. A number of
commenters stated that some of the
proposals relating to RACs, especially
the provisions regarding task forces of
those councils, were violations of
FACA. The Department disagrees. The
final rules adopted today provide that
any subcommittee will report directly to
the chartered advisory council. The
advisory council will then
independently review the input from
the subcommittee prior to presenting
any consensus advice to the agency. As
long as subcommittees report to the
agency through the chartered advisory
committee, and do not provide advice
directly to the agency, their operation is
consistent with the requirements of
FACA.

Takings. Some commenters asserted
that various sections of the proposed
rule raise the possibility of a ‘‘taking’’ of
private property rights without ‘‘just
compensation.’’ The United States
Constitution gives Congress the ‘‘Power
to dispose of and make all needful Rules
and Regulations respecting the Territory
or other Property belonging to the
United States.’’ Article IV, § 3, cl. 2. The
power includes authority to control the
use and occupancy of Federal lands, to
protect them from trespass and injury
and to prescribe the conditions upon
which others may obtain rights in them.
Utah Power & Light Co. v. United States,
243 U.S. 389, 405 (1917).

In a series of laws, Congress has
delegated primary responsibility and
authority to manage livestock grazing on

public lands to the Secretary, acting
through BLM. The basic laws are TGA,
FLPMA and PRIA. In authorizing the
issuance of grazing permits in TGA,
Congress expressly provided that the
‘‘issuance of a permit * * * shall not
create any right, title, interest, or estate
in or to the [public] lands.’’ 43 U.S.C.
315b. In FLPMA, Congress authorized
the Secretary to ‘‘cancel, suspend, or
modify a grazing permit or lease, in
whole or in part, pursuant to the terms
and conditions’’ of the permit or lease.
43 U.S.C. § 1752(a). The same section
also authorizes the Secretary to ‘‘cancel
or suspend a grazing permit or lease for
any violation of a grazing rule or of any
term or condition of such permit or
lease.’’ These statutes are implemented
by BLM’s regulations at 43 CFR Part
4100 et seq., including the amendments
adopted here.

The Fifth Amendment to the United
States Constitution provides in relevant
part that no person shall be denied
property without due process of law,
and no private property shall be taken
for public use, without just
compensation. This Amendment
protects private property. Because
Congress made clear in TGA that
grazing permits create no private
property interest in public lands, the
Fifth Amendment’s protection is not
implicated. The Courts have long held
that no taking of private property occurs
in the course of lawful administration
and regulation of Federal grazing lands
because the grazing permit represents a
benefit or privilege bestowed by the
Federal government upon a private
individual and not a compensable
property interest under the Fifth
Amendment.

Thus, an authorized officer’s decision
to change permitted use (§ 4110.3),
decrease permitted use (§ 4110.3–2),
implement a reduction in permitted use
(§ 4110.3–3), decrease land acreage
(§ 4110.4–2), approve an AMP
(§ 4120.2), or approve a cooperative
range improvement agreement
(§ 4120.3–2) does not give rise to a
takings claim.

Some commenters asserted that
permittees and lessees should be
compensated for any indirect adverse
impact that cancellation, nonrenewal,
suspension or modification of grazing
permits might have on the permittee’s
base property. While base property is
private property protected by the Fifth
Amendment, the United States Supreme
Court, in an opinion by Chief Justice
Rehnquist, specifically considered and
rejected the argument that the increment
of value added to a private ranch by a
public land grazing permit is a

compensable property interest, United
States v. Fuller, 409 U.S. 488 (1973).

Even if, in other words, cancellation,
nonrenewal, suspension, or changes in
the terms and conditions of a grazing
permit might have some negative effect
on the value of the base property, the
Supreme Court has made clear this is
not a ‘‘taking.’’

Some commenters asserted that the
proposal to clarify title to future
permanent range improvements on the
public lands in the name of the United
States constitutes a ‘‘taking’’ of private
property. The BLM has concluded that
proper management of the public lands
requires title to permanent
improvements on the public lands to
remain with the land and be held in the
name of the United States. This
clarification brings BLM in line with
Forest Service policy. This provision is
prospective in application; that is, it
will not affect ownership or rights that
may currently be held in a range
improvement. In FLPMA, Congress
provided for limited compensation for
permanent improvements when a
permit or lease is cancelled in whole or
in part, in order to devote the public
lands to another public purpose,
including disposal. 43 U.S.C. 1752(g).
To be faithful to this Congressional
directive, the amendment requires the
authorized officer to retain a record of
permittee or lessee contributions to
specific authorized range improvement
projects. This record will be available
for use in determining any
compensation owed the permittee or
lessee in the event a permit or lease is
cancelled in order to devote the public
lands to another public purpose.

Comments were also received on a
proposed amendment to require
permittees or lessees, as a term or
condition of a grazing permit or lease,
to allow BLM reasonable administrative
access across non-Federal lands under
its control for the orderly management
and protection of the public lands.
Sometimes, because of the location and
configuration of public and non-Federal
lands, BLM personnel need reasonable
access across non-Federal lands under
the control of permittee or lessee to
access Federal land in order to carry out
its management responsibilities on
public land. Providing for such access is
a reasonable condition to attach to the
permit or lease authorizing livestock
grazing on public lands.

Administrative appeals procedures.
Many commenters raised questions of
fairness and appeals; many of these
commenters referred to these as ‘‘due
process’’ issues. The existing
administrative and applicable judicial
protections afforded permittees and


