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III. Background

A. Clean Water Act

1. Statutory Requirements of
Regulations

The objective of the Clean Water Act
(CWA) is to ‘‘restore and maintain the
chemical, physical, and biological
integrity of the Nation’s waters’’. CWA
§ 101(a). To assist in achieving this
objective, EPA issues effluent limitation
guidelines, pretreatment standards, and
new source performance standards for
industrial dischargers. These guidelines
and standards are summarized below:

a. Best Practicable Control Technology
Currently Available (BPT)—Sec.
304(b)(1) of the CWA

BPT effluent limitations guidelines
apply to discharges of conventional,
priority, and non-conventional
pollutants from existing sources. BPT
guidelines are generally based on the
average of the best existing performance
by plants in a category or subcategory.
In establishing BPT, EPA considers the
cost of achieving effluent reductions in
relation to the effluent reduction
benefits, the age of equipment and
facilities, the processes employed,
process changes required, engineering
aspects of the control technologies, non-
water quality environmental impacts
(including energy requirements), and
other factors as the EPA Administrator
deems appropriate. CWA § 304(b)(1)(B).
Where existing performance is
uniformly inadequate, BPT may be
transferred from a different subcategory
or category.

b. Best Conventional Pollutant Control
Technology (BCT)—Sec. 304(b)(4) of the
CWA

The 1977 amendments to the CWA
established BCT as an additional level
of control for discharges of conventional
pollutants from existing industrial point
sources. In addition to other factors
specified in section 304(b)(4)(B), the
CWA requires that BCT limitations be
established in light of a two part ‘‘cost-
reasonableness’’ test. EPA published a
methodology for the development of
BCT limitations which became effective
August 22, 1986 (51 FR 24974, July 9,
1986).

Section 304(a)(4) designates the
following as conventional pollutants:
biochemical oxygen demanding
pollutants (measured as BOD5), total
suspended solids (TSS), fecal coliform,
pH, and any additional pollutants
defined by the Administrator as
conventional. The Administrator
designated oil and grease as an

additional conventional pollutant on
July 30, 1979 (44 FR 44501).

c. Best Available Technology
Economically Achievable (BAT)—Sec.
304(b)(2) of the CWA

In general, BAT effluent limitations
guidelines represent the best existing
economically achievable performance of
plants in the industrial subcategory or
category. The CWA establishes BAT as
a principal national means of
controlling the direct discharge of toxic
and nonconventional pollutants. The
factors considered in assessing BAT
include the age of equipment and
facilities involved, the process
employed, potential process changes,
non-water quality environmental
impacts, including energy requirements,
and such factors as the Administrator
deems appropriate. The Agency retains
considerable discretion in assigning the
weight to be accorded these factors. An
additional statutory factor considered in
setting BAT is economic achievability
across the subcategory. Generally, the
achievability is determined on the basis
of total costs to the industrial
subcategory and their effect on the
overall industry financial health. As
with BPT, where existing performance
is uniformly inadequate, BAT may be
transferred from a different subcategory
or category. BAT may be based upon
process changes or internal controls,
even when these technologies are not
common industry practice.

d. Best Available Demonstrated Control
Technology For New Sources
(BADCT)—Section 306 of the CWA

NSPS are based on the best available
demonstrated treatment technology and
apply to all pollutants (conventional,
nonconventional, and toxic). New
plants have the opportunity to install
the best and most efficient production
processes and wastewater treatment
technologies. Under NSPS, EPA is to
consider the best demonstrated process
changes, in-plant controls, and end-of-
process control and treatment
technologies that reduce pollution to the
maximum extent feasible. In
establishing NSPS, EPA is directed to
take into consideration the cost of
achieving the effluent reduction and any
non-water quality environmental
impacts and energy requirements.

e. Pretreatment Standards for Existing
Sources (PSES)—Sec. 307(b) of the CWA

PSES are designed to prevent the
discharge of pollutants that pass
through, interfere with, or are otherwise
incompatible with the operation of
publicly-owned treatment works
(POTW). The CWA authorizes EPA to

establish pretreatment standards for
pollutants that pass through POTWs or
interfere with treatment processes or
sludge disposal methods at POTWs.
Pretreatment standards are technology-
based and analogous to BAT effluent
limitations guidelines.

The General Pretreatment
Regulations, which set forth the
framework for the implementation of
categorical pretreatment standards, are
found at 40 CFR Part 403. Those
regulations contain a definition of pass-
through that addresses localized rather
than national instances of pass-through
and establish pretreatment standards
that apply to all non-domestic
dischargers. See 52 FR 1586, January 14,
1987.

f. Pretreatment Standards for New
Sources (PSNS)—Sec. 307(b) of the
CWA

Like PSES, PSNS are designed to
prevent the discharges of pollutants that
pass through, interfere with, or are
otherwise incompatible with the
operation of POTWs. PSNS are to be
issued at the same time as NSPS. New
indirect dischargers have the
opportunity to incorporate into their
plants the best available demonstrated
technologies. The Agency considers the
same factors in promulgating PSNS as it
considers in promulgating NSPS.

g. Best Management Practices (BMPs)
Section 304(e) of the CWA gives the

Administrator the authority to publish
regulations, in addition to the effluent
limitations guidelines and standards
listed above, to control plant site runoff,
spillage or leaks, sludge or waste
disposal, and drainage from raw
material storage which the
Administrator determines may
contribute significant amounts of
pollutants.

h. CWA Section 304(m) Requirements
Section 304(m) of the CWA requires

EPA to establish schedules for (i)
reviewing and revising existing effluent
limitations guidelines and standards
and (ii) promulgating new effluent
guidelines. On January 2, 1990, EPA
published an Effluent Guidelines Plan
(55 FR 80), in which schedules were
established for developing new and
revised guidelines for several industry
categories, including the coastal oil and
gas industry. Natural Resources Defense
Council, Inc., challenged the Effluent
Guidelines Plan in a suit filed in the
U.S. District Court for the District of
Columbia, (NRDC et al v. Reilly, Civ.
No. 89–2980). On January 31, 1992, the
Court entered a consent decree (the
‘‘304(m) Decree’’), which establishes


