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137 These Charter Act sections require the GSEs to
‘‘assess underwriting standards, business practices,
repurchase requirements, pricing fees, and
procedures, that affect the purchase of mortgages for
low- and moderate-income families, or that may
yield disparate results based on the race of the
borrower, including revisions thereto to promote
affordable housing or fair lending.’’

138 Section 1325(6).
139 Fannie Mae Charter Act, section 309(n)(2)(G),

and Freddie Mac Act, section 307(f)(2)(G).
140 Section 1325(6).

GSEs’ significant fair housing and fair
lending responsibilities under the Act.

These provisions are intended
ultimately to further fair lending by
primary lenders. Accordingly, in
developing these sections, the Secretary
consulted with Federal agencies that
regulate lending institutions including
the Office of Comptroller of the
Currency, the Office of Thrift
Supervision, the Treasury Department,
and the Federal Reserve. Those
consultations proved extremely
beneficial. Responsibility for
enforcement of the Act’s fair housing
provisions is solely vested in the
Department of Housing and Urban
Development under the Act, including
the HUD Office of Federal Housing
Enterprise Oversight (OFHEO), and no
provisions in this regulation may
impede those authorities. However, the
Secretary has concluded that in the
implementation of these regulations
further consultations in the operational
arrangements of these regulations would
be valuable.

Consultation will assure needed
coordination of regulatory actions
within the government and the
provision of beneficial information and
views from the regulators to the
Secretary. The regulations, therefore,
specifically require that memoranda of
understanding will be established with
regulators to specify procedures for
submission and dissemination of
information from the regulators to the
Secretary and to the GSEs. Also, prior to
directing any remedial action by a GSE
against a lender, the Secretary would be
required to solicit and fully consider the
views of the lender’s regulator. Finally,
at all points in the process where
warranted, including, without
limitation, the Secretary’s review of the
GSEs’ underwriting guidelines and
business practices affecting lenders, the
Secretary will fully consider the views
of the appropriate regulators in the
standards used by such regulators in
similar circumstances.

Prohibitions Against Discrimination
The regulations generally prohibit the

GSEs from discriminating in any
manner in their mortgage purchases
because of race, color, religion, sex,
handicap, familial status, age or national
origin, including any consideration of
the age or location of the dwelling or the
age of the neighborhood or census tract
where the dwelling is located in a
manner that has a discriminatory effect.
The proposed regulation provides that
the GSEs are liable for any
discrimination by them, or their officers,
or employees, or agents in making
mortgage purchases. Just as the term

‘‘mortgage purchase’’ includes
transactions which are substantively
similar to mortgage purchases for
purposes of the housing goal provisions,
the term is similarly inclusive for
purposes of the restrictions against
discrimination.

The regulation makes clear that
prohibited conduct is subject to certain
exemptions. For example, while the
regulations generally forbid the GSEs
from considering factors concerning the
age and location of a dwelling, or the
area in which the dwelling is located in
a manner that has a discriminatory
effect, these factors may be considered
in certain cases. The age of a dwelling
may be used by an appraiser as a basis
for conducting more extensive
inspections of structural aspects of the
dwelling. Location factors that may have
a negative effect on a dwelling’s value
may be properly considered in an
appraisal and in other aspects of the
underwriting process.

The GSEs may also consider factors
justified by business necessity,
including requirements of Federal law,
relating to a transaction’s financial
security or to protection against default
or reduction of the value of the security.
For example, age or location may be
considered in circumstances other than
appraisals, including requiring a
different loan-to-value ratio for an older,
more expensive to maintain,
multifamily building. However, where a
GSE’s consideration of a factor or factors
has a disparate result based upon race,
color, religion, sex, handicap, familial
status, age or national origin, including
any consideration of the age or location
of the dwelling or the age of the
neighborhood or census tract where the
dwelling is located, in order for the
factor or factors to continue to be
considered, the factor must be justified
by business necessity. The business
necessity must be manifest and neither
hypothetical nor speculative. Even if
consideration of the factor can be
justified based on business necessity, its
use still may be impermissible if an
alternative policy or practice could
serve the same purpose with less
discriminatory effect.

Business Practices Analysis and
Underwriting and Appraisal Guidelines

The regulations provide that
following their effective date and
periodically thereafter as requested by
the Secretary, each GSE shall conduct
and submit to the Secretary a Business
Practices Analysis to further implement
the prohibitions against discrimination
under the Act and facilitate the
reporting requirements under sections
309(n)(2)(G) of the Fannie Mae Act and

307(f)(2)(G) of the Freddie Mac Act 137

and the underwriting and appraisal
guideline review requirements under
the Act.138 The GSEs will develop a
methodology for conducting the
Business Practices Analyses and the
Secretary will review and comment on
the methodology.

The Business Practices Analysis must
assess the GSE’s underwriting standards
and appraisal practices, repurchase
requirements, pricing, fees, procedures,
and other business practices that affect
the purchase of mortgages for low- and
moderate-income families or that may
yield disparate results based on the race,
color, religion, sex, handicap, familial
status, age or national origin of the
borrower. The analysis shall specify
revisions that will be made to promote
affordable housing and fair lending. If
disparate results occur because of any
business practices, the GSE must
demonstrate that a business necessity
exists for the practice or demonstrate
how the GSE plans to remedy the
situation. The GSEs’ Charter Acts as
amended by FHEFSSA require an
analysis of business practices as part of
a required report.139 The analysis will
serve as a baseline for future reporting
and as a necessary action by the GSEs
toward remedying any systemic
practices that are discriminatory and
assuring that the GSEs are not in
violation of the prohibitions under this
subpart.

The Secretary recognizes that, at least
initially, this highly important analysis
will require a considerable amount of
time to complete. Accordingly, the
Secretary specifically seeks comments
concerning the deadline for completing
the initial analysis and the time for
review by the Secretary which should
be included in the final regulations.

Under the Act, the Secretary is
required to review the GSEs’
underwriting and appraisal guidelines
to ensure compliance with the Fair
Housing Act, the regulations
promulgated thereunder, section 1325 of
the Act, and these regulations.140 In
implementing this responsibility—in a
manner intended to maximize industry
self-regulation—this proposal places
initial responsibility on the GSEs
themselves, rather than the Department,


