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Pursuant to § 112(r), EPA has
authority over tank car unloading by a
facility to a manufacturing process for
the purpose of chemical spill
prevention, and has the authority to
delegate its responsibilities under
§ 112(r) to the States. Once EPA issues
a final rule regarding the Risk
Management Programs for Chemical
Accidental Release Prevention, it will
begin to analyze State applications for
Federal approval of State regulatory
programs. RSPA, therefore, finds that
§ 112(r) of the CAA Amendments, 42
U.S.C. 7412(r), authorizes States’
regulation of tank car unloading to a
manufacturing process for purposes of
establishing accident prevention
programs that are within the scope of
§ 112(r).

There is insufficient evidence in the
record to substantiate SPCMA’s claim
that § 25501.3 is applied and enforced
against carriers. Furthermore, the
evidence in the record does not support
SPCMA’s claim that consignees are
prohibited from accepting hazardous
materials shipments unless and until
they are in compliance with Chapter
6.95.

Consequently, Federal hazmat law
does not preempt § 25501.3 because it is
otherwise authorized by Federal law—
specifically, § 112(r) of the CAA
Amendments, 42 U.S.C. 7412(r), and
SARA Title III, 42 U.S.C. 11001 et seq.

b. Storage of Hazardous Materials. (1)
CHSC Requirement. SPCMA challenges
the following CHSC provision:

Chapter 6.95, § 25503.7 states that a
hazardous material contained in any rail
car, rail tank car, rail freight container,
marine vessel, or marine freight
container is deemed stored and,
consequently, is subject to the
requirements of Chapter 6.95 if it
remains within the same railroad,
marine or business facility for more than
30 days, or a business knows or has
reason to know that it will.
Furthermore, a business must
immediately notify the administering
agency whenever a hazardous material
is stored in a rail car, rail tank car, rail
freight container, marine vessel, or
marine freight container.

(2) SPCMA’s Arguments and
Comments Supporting Preemption.
SPCMA claims that § 25503.7 ‘‘prohibits
the storage of hazardous materials at
places where and at times when such
storage is permitted by [Federal hazmat
law] and regulations thereunder.’’
SPCMA asserts that ‘‘there are no
provisions [of Federal hazmat law] or
regulations thereunder (Part 174
‘Carriage by Rail’ and Part 177 ‘Carriage
by Public Highway’) which prohibit
storage—incidental to transportation—

of hazardous materials in rail cars, rail
tank cars, rail freight containers, marine
vessels, or marine freight containers.’’
SPCMA cites language in § 174.204(a)(2)
of the HMR—‘‘such cars may be stored
on a private track * * * or on carrier
tracks designated by the carrier for such
storage’’—as granting specific authority
for consignee storage of hazardous
materials in tank cars. SPCMA argues
that ‘‘the prohibition of storage in rail
tank cars is an obstacle to the
transportation of hazardous materials.’’

HASA urges preemption of § 25503.7.
Nevertheless, HASA remarks that it
seldom has the same tank car ‘‘on site’’
for more than a few days, and
recognizes that ‘‘section 25503.7
exempts incidental storage of hazardous
materials in railroad tank cars for
periods of less than 30 days from the
requirements of Chapter 6.95.’’

ATA believes that Federal hazmat law
preempts § 25503.7. ATA states in its
comments to Dockets PDA–7(R), PDA–
10(R), and PDA–11(R), however, that
‘‘[s]trict storage of materials for use on
the consignee’s property is not governed
by [Federal hazmat law] or the HMRs.’’

(3) Comments Opposing Preemption.
California OES believes that the HMR
only address storage ‘‘directly incidental
to transportation, with an aim to
expediting the completion of such
storage. * * * The [HMR] do not permit
the indefinite storage of hazardous
materials.’’ California OES also states
that ‘‘contrary to SPCMA’s claim, Code
§ 25503.7 does not prohibit or even
directly regulate the storage of
hazardous materials in rail cars. It
simply requires facilities storing
hazardous materials in such cars for
more than 30 days to prepare emergency
response plans and risk prevention
plans.’’ California OES indicates that
§ 25501.2 further clarifies that
‘‘hazardous materials which are in
transit or are temporarily maintained in
a fixed facility for a period of less than
30 days during the course of
transportation’’ are excluded from the
coverage of Chapter 6.95.

CWTI believes that ‘‘storage
incidental to transportation refers to any
storage which may occur between the
time a hazardous material is offered for
transportation to a carrier until it
reaches its intended destination and is
accepted by the consignee.’’ CWTI also
notes, citing a RSPA interpretation letter
dated October 13, 1992, that ‘‘[a] carrier
can be a consignee if a hazardous
material is consigned to a carrier’s
storage facility rather than to an end
user of the material.’’ CWTI concludes
that ‘‘[s]hipments of hazardous
materials in storage incidental to
transportation remain regulated under

the HMRs. However, the storage of
accepted hazardous materials, no matter
how temporary, at its intended
destination is not storage protected by
[Federal hazmat law].’’

CWTI states that Congress limited the
preemptive reach of Federal hazmat law
to those non-Federal requirements that
are not ‘‘otherwise authorized by
Federal law,’’ and states that both SARA
Title III and the CAA Amendments
impose requirements on persons and
facilities that handle hazardous
materials, with varying provisions for
separate State action.

Contra Costa submits that SPCMA is
incorrect in its assertion that § 25503.7
‘‘clearly prohibits the storage of
hazardous materials in rail cars, rail
tank cars, rail freight containers, marine
vessels or marine freight containers.’’
Contra Costa states that ‘‘Chapter 6.95
requires that storage of hazardous
materials in these types of containers for
longer than 30 days be reported to the
local administering agency, along with
the other requirements of the business
plan. These requirements are not
onerous or unreasonable and are
necessary for local emergency response
planning.’’

Congressman Miller and 24 California
State legislators believe preemption of
the CHSC requirements will deprive
communities of accident prevention
measures and emergency response
planning.

(4) Analysis. The crux of SPCMA’s
contention regarding § 25503.7 is that it
prohibits consignee storage of hazardous
materials ‘‘at places where and at times
when such storage is permitted by
[Federal hazmat law] and regulations
thereunder.’’ SPCMA asserts that HMR
Parts 174 and 177 authorize consignee
storage incidental to transportation and,
thus, concludes that § 25503.7 is an
obstacle to accomplishing and carrying
out Federal hazmat law. However,
SPCMA presents no evidence that
§ 25503.7, as applied and enforced,
actually prohibits storage incidental to
transportation.

Section 25503.7, on its face, does not
prohibit storage of hazardous materials.
It simply requires a facility that stores
or plans to store hazardous materials in
a rail car, rail tank car, rail freight
container, marine vessel, or marine
freight container for a period greater
than 30 days to comply with the
requirements of Chapter 6.95. Also, it
requires that the facility give notice to
the local administering agency. Both
Contra Costa and California OES state
that § 25503.7 does not prohibit storage,
but simply requires facilities to comply
with Chapter 6.95 requirements when


