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2 The information provided here on the Interstate
Commerce Commission is drawn from the Interstate
Commerce Commission Decision, ‘‘Product and
Geographic Competition’’ Ex Parte No. 320 (Sub-No.
3), October 24, 1985.

3 Former Section 1(5) of the Interstate Commerce
Act.

4 Pub. L. No. 94–210, 90 Stat 31, February 5, 1976.
5 Market dominance was defined in the statues as

‘‘an absence of effective competition from other
carriers or modes of transportation for the traffic or
movement to which a rate applies.’’

6 Pub. L. No. 96–448, 94 Stat. 1895 (1980). One
part of the Act directed the ICC to make a finding
of no dominance if the carrier shows that a
challenged rate would yield a revenue-to-variable
cost percentage less than a given percentage. More
generally, the Act made it federal policy to rely on
competition, rather than regulation, to establish
reasonable rail rates. Additionally the Act allowed
railroads to enter into confidential agreements with
shippers, cancel existing joint rates with other
railroads that were not sufficiently profitable, and
set time limits on the abandonment process.

7 ‘‘Product and Geographic Competition,’’ supra.
The adopted guidelines were listed in Appendix C.

8 It is interesting to also note, that while
developing these guidelines, the ICC refused to
adopt specific HHI levels for reasons that are
similar to those stated by FERC when refusing to
adopt specific HHI levels in Gas Inventory Charge
and Oil Pipeline cases.

9 General Accounting Office, ‘‘Railroad
Regulation: Economic and Financial Impacts of the
Staggers Rail Act of 1980,’’ May 1990.

10 Id. at p. 5.
11 Wesley W. Wilson, ‘‘Market-Specific Effects of

Rail Deregulation,’’ Journal of Industrial Economics,
62 (March, 1994), pp. 1–22. See this article’s
‘‘References’’ for other articles evaluating the effect
of deregulation on prices.

lower than the construction costs necessary
for two companies to jointly transport the
same amount between those points. Finally,
both industries make extensive use of
eminent domain granted from Federal and
state governments to acquire land to build
networks.

One significant difference between the two,
however, is that pipelines carry a fungible
product while railroads generally do not.
That is, a pipeline customer who tenders gas
in Louisiana and withdraws gas in Chicago,
does not care if the gas withdrawn came from
Appalachia while the tendered Louisiana gas
went somewhere else. In contrast, a railroad
customer in Chicago expecting a shipment of
Louisiana shrimp will be very unhappy if
Appalachian coal is delivered instead.
Another important difference is that railroads
face major intermodal transportation
competition (air competition and trucks
everywhere and barges in some areas), while
there is no viable intermodal competition to
pipelines in transporting natural gas.

Important characteristics are similar
enough between railroads and pipelines that
the Interstate Commerce Commission’s
(ICC’s) handling of market-based pricing may
inform FERC’s handling of the issue. Of
particular note are: (1) The ICC’s initial
rejection followed by the acceptance of the
traditional economic paradigm used to
evaluate competitiveness, (2) the guidelines
now used by the ICC in evaluating
competitiveness, and (3) evaluations of the
effects of increased reliance on market forces.

1. Recent Changes in Railroad Regulation 2

Before 1976, all rail rates were subject to
regulation by the Interstate Commerce
Commission (ICC) under the statutory ‘‘just
and reasonable’’ standard.3 The Railroad
Revitalization and Regulatory Reform Act of
1976 was enacted to restore financial stability
to the industry.4 This restoration was to be
accomplished partially through reducing
regulatory restraints on railroad pricing
decisions by limiting ICC jurisdiction over
maximum rates to situations where railroads
have ‘‘market dominance.’’ 5

Market dominance determinations thus
became of the utmost importance when rates
were challenged. The ICC initially adopted
three ‘‘presumptions’’ of market dominance:
the railroad handled 70% of traffic (the
‘‘market share’’ presumption), revenues
exceeded 160% of the variable costs (the
‘‘cost’’ presumption), and the shipper had a
substantial investment in rail-related plant or
equipment (the ‘‘rail investment’’
presumption). Any one of these
presumptions being established and
unrebutted would establish market
dominance and ICC jurisdiction.

The ICC determined that the relevant
market in the ‘‘market share’’ presumption
would be confined to direct carrier
competition for the specific product
movement. The ICC explicitly rejected the
traditional antitrust framework used to
evaluate competition; the ICC determined
that product competition (competition by
other products), or geographic competition
(availability of the same product from
alternative sources or destinations) was not
relevant.

Several years of experience combined with
the need to implement the Staggers Rail Act
of 1980,6 caused the ICC to abandon the
initial presumptions and adopt new
guidelines which incorporate the traditional
economic paradigm for evaluating
competition. The ICC ‘‘. . . concluded that
the presumptions did not necessarily reflect
the degree of railroad market power, and
therefore, yielded inaccurate market
dominance determinations.* * * The
quantitative measures (i.e., the market share,
cost, and rail investment presumptions) were
found to be poor indicators of market
dominance in the widely varying fact
situations to which they were designed to
apply.’’ 7

2. Current ICC Guidelines for Evaluating
Market Dominance

Some of the ICC market dominance
guidelines have no apparent relevance to
FERC because they deal with intermodal
transportation competition. However, other
aspects of the ICC guidelines deal with issues
nearly identical to those important to FERC
in analyzing competition. These potentially
informative portions of the guidelines are
briefly summarized here.8

The ICC ‘‘market dominance’’ guidelines
lay out what type of evidence is considered
important.

Regarding competition from other
railroads, the number of alternatives and the
feasibility of alternatives are important.
Feasibility is evidenced by (1) the physical
characteristics of the alternative, (2) the
direct access of both the shipper and
receiver, (3) the cost of using the alternative,
and (4) the evidence of relevant investment
or long-term contracts.

Regarding geographic competition,
considered important are: (1) The number of
alternative destinations for shippers or
alternative sources for receivers, (2) the

number of alternative destinations or sources
served by alternative carriers, (3) the
suitability of the product available at each
relevant source or required at each relevant
destination, (4) the operational and economic
feasibility of transportation from alternative
sources or to alternative destinations, (5) the
accessibility of alternative transportation, (6)
the capacity of alternative sources to supply
the product or alternative destinations to
absorb the product, and (7) the evidence of
relevant investment or long-term contracts.

Regarding product competition, considered
important are: (1) the substitutability and
availability of the substitute products, and (2)
all costs of using the substitute product
relative to using the product in question.

3. The Effect of Reducing Railroad Regulation

The 1976 Railroad Revitalization and
Regulatory Reform Act and the 1980 Staggers
Act were intended to improve the financial
health of the railroad industry. By most
measures, the railroads’ financial condition
has improved since 1980. Return on
investment averaged about 4.9% from 1980
to 1988; this is up from the 2.5% average in
the 1970s. Debt has declined from about 36%
of total capital in 1980 to about 24% in
1988.9

While the regulatory reforms were
successful in improving the financial
condition of railroads, these reforms have not
achieved total financial health for the
industry. ‘‘[T]he railroad industry as a whole
has not achieved revenue adequacy—that is,
its return on investment has not equaled or
exceeded the current cost of capital.’’ 10

Regarding the effects on rates rather than
on the railroad’s financial condition, a recent
journal article concludes ‘‘* * * the effect of
deregulation on prices has generally been to
lower them. With price decreases and cost
savings from deregulation, welfare gains from
deregulation are likely to be positive.’’ 11

B. Market-Based Rates in Long Distance
Telecommunications

To the extent there are similarities between
long distance telecommunications and
natural gas pipeline services, lessons can be
learned from the FCC’s experience with
market based pricing. The FCC used a market
power framework in its Competitive Carrier
Proceedings, when determining the
appropriate regulation for long distance
service.

1. Comparison of the Industries

The long distance telecommunications
market has some similarities to the natural
gas pipeline market. First, with the original
copper and, most recently, fiber optic cable
methods of providing service, it has natural
monopoly characteristics. Second, it has long
been considered a public utility and until
recently, was subject to standard cost-of-
service regulation. Third, it provides long-


