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organization does not designate the
assistance recipient, the agency’s
agreement with the multilateral
institution or international organization
shall stipulate that such entity is to
make reasonable efforts to ensure that
the assistance is not diverted in support
of drug trafficking (§ 140.7(c)).

The Enforcement Subpart (Subpart C)
contains an overview (§ 140.5), which
outlines the Subpart’s scope. The
applicable review procedures, criteria to
be applied in deciding whether to
withhold assistance or take other
measures, and procedures concerning
violations identified subsequent to the
obligation of funds are set forth in the
Enforcement Subpart. The applicability
of these procedures varies depending on
the nature of the proposed recipient.
The general framework is set forth in
§ 140.6, in the context of covered
assistance to foreign government
entities. Variations of that framework
are set forth in separate sections for:
multilateral institutions and
international organizations (§ 140.7);
recipients of scholarships, fellowships,
and participant training (§ 140.8); non-
governmental entities (§ 140.9); and
intermediate credit institutions (140.10).
(Note: In § 140.9 the use of the phrase
‘‘non-governmental entity’’ is meant to
encompass a broader category of
organizations than might be
encompassed by the term ‘‘non-
governmental organization’’ or its
acronym, ‘‘NGO.’’ As explained in
§ 140.9, it includes not only private
voluntary agencies and educational
institutions, but also for-profit firms and
any other non-governmental
organization.)

The review procedures set forth in the
regulations are applied by the Country
Narcotics Coordinator (as defined in
§ 140.3(a)), who is responsible in the
first instance for reviewing available
information to determine whether a
proposed assistance recipient is to be
denied assistance or whether other
measures are to be taken as a result of
Section 487 of the Foreign Assistance
Act (see § 140.6(a)). An agency
proposing assistance is responsible for
providing the Country Narcotics
Coordinator with the name of each key
individual within a prospective
recipient entity who may be expected to
control or benefit from assistance as
well as other relevant information that
is readily available (§ 140.6(a)(3)).

The regulations provide a two-week
period, extendable if necessary for
another two weeks, within which the
Country Narcotics Coordinator, in
consultation with the head of the agency
proposing assistance or the agency
head’s designee, is to make a final

determination whether to provide or
withhold assistance or take other
measures. Section 140.6(b) outlines the
factors to be considered in determining
whether to withhold assistance or take
other measures.

Section 140.6(b)(4) further provides
that it is the Assistant Secretary for
International Narcotics Matters (rather
than the Country Narcotics
Coordinator), in consultation with
affected bureaus and agencies, who
shall make any decision to withhold
assistance or take other measures based
on information or allegations that a key
individual who is a senior government
official of a foreign government has been
convicted of a narcotics offense or has
been engaged in drug trafficking
(§ 140.6(b)(4)). Personal involvement at
the Assistant Secretary level is
appropriate in such a case because it
involves inherently sensitive foreign
policy issues.

The enforcement procedures
applicable to recipients of scholarships,
fellowships, and participant training
(§ 140.8) and U.S. and foreign non-
governmental entities (§ 140.9) include a
pre-approval certification process. The
regulations specify that false
certification may subject the signatory to
U.S. criminal prosecution under 18
U.S.C. Sec. 1001. (See §§ 140.8(b),
140.9(c).) Although this penalty is
described in the regulations, it is
established independently by the
referenced statute. The identification of
a penalty in the regulations is not meant
to limit the application of any criminal
or civil penalty otherwise applicable.

Section 140.10 concerns the
procedures applicable to intermediate
credit institutions. Such institutions are
to be treated as either foreign
government entities or non-
governmental entities, depending on the
nature of the particular institution.
Section 140.10 also requires that
agreements with such intermediate
credit institutions include a contract
clause concerning a refund procedure
applicable to loans exceeding $1,000
made by any intermediate credit
institution.

Section 140.11 clarifies that the
enforcement procedures established by
§§ 140.6–140.10 are not exhaustive, but
represent only the minimum applicable
procedures implementing Section 487 of
the Foreign Assistance Act.

The remaining provisions of the
regulations, §§ 140.11–140.14, establish
notification and appeal procedures.
Special care has been taken to ensure
that notification will not be done in a
manner that would interfere with any
criminal investigation that may be
ongoing (§ 140.13(b)). A Country

Narcotics Coordinator’s decision to
withhold assistance or take other
measures may be appealed by the
agency proposing such assistance
(§ 140.12). In addition, where the
prospective assistance recipient is a U.S.
entity, U.S. citizen, or permanent U.S.
resident, a Country Narcotics
Coordinator’s preliminary decision to
withhold assistance is referred to the
Assistant Secretary of State for
International Narcotics Matters for
review and action. An adverse decision
affecting a U.S. entity, U.S. citizen, or
permanent U.S. resident may be
contested in accordance with applicable
agency regulations regarding
governmentwide debarment and
suspension (nonprocurement) and
governmentwide requirements for drug-
free workplace (grants).

This amendment involves a foreign
affairs function of the United States. It
is exempt from review under Executive
Order 12866 but has been reviewed
internally by the Department to ensure
consistency with the purposes thereof. It
is also excluded from the procedures of
5 U.S.C. Secs. 553 and 554.

List of Subjects in 22 CFR Part 140
Drug traffic control, Foreign aid.
For the reasons set out in the

preamble, 22 CFR subchapter N is
proposed to be amended by adding part
140 to read as follows:

PART 140—PROHIBITION ON
ASSISTANCE TO DRUG TRAFFICKERS

Subpart A—General
140.1 Purpose.
140.2 Authorities.
140.3 Definitions.

Subpart B—Applicability
140.4 Applicability.

Subpart C—Enforcement
140.5 Overview.
140.6 Foreign government entities.
140.7 Multilateral institutions and

international organizations.
140.8 Recipients of scholarships,

fellowships, and participant training.
140.9 Non-governmental entities.
140.10 Intermediate credit institutions.
140.11 Minimum enforcement procedures.
140.12 Interagency appeal procedures.
140.13 Notification to foreign entities and

individuals.
140.14 Notification to and opportunity to

contest for U.S. entities and individuals.
Authority: 22 U.S.C. 2651a.

Subpart A—General

§ 140.1 Purpose.
(a) These regulations implement

Section 487 of the Foreign Assistance
Act of 1961, as amended (22 U.S.C. Sec.
2291f).


