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contractors adequate time to educate all
affected parties. This delay will apply to
all provisions of the regulation
concerning teaching physicians,
including those that state the new
policies relating to the elimination of
the single attending physician
requirement and the exception for
residency programs in certain centers.

Comment: One commenter stated that
section 948 of the Omnibus
Reconciliation Act of 1980, as amended
by section 2307 of the Deficit Reduction
Act of 1984, requires only that—
The physician renders sufficient personal
and identifiable physicians’ services to the
patient and exercises full, personal control
over the management of the portion of the
case for which payment is sought.

The commenter believed that these
legislative provisions contain no
physician presence requirement and
questioned our authority to change 25
years of policy without a Congressional
mandate to do so.

Response: We believe that the
physical presence requirement is
entirely consistent with our statutory
authority. Under section 1887 of the
Act, we are authorized to establish
criteria to distinguish between services
furnished for an individual patient,
which may be paid for by carriers as
physician services, and services that are
furnished for the general benefit to
patients in a hospital, which are paid for
by intermediaries.

In addition, we do not view the
proposed policy as inconsistent with the
statutory provision cited by the
commenter. In the first place, we note
that section 1842(b)(7) of the Act is
largely premised on the use of charges
as a basis for payment, and the charge-
based system for physicians’ services
has been superseded by the enactment
of the physician fee schedule.
Nevertheless, the requirements stated in
that section are not in conflict with the
physical presence requirement. Section
1842(b)(7) provides that Part B payment
may not be made for the services of
teaching physicians unless, among other
things, ‘‘The physician renders
sufficient personal and identifiable
services to the patient and exercises full
personal control over the management
of the portion of the case for which
payment is sought.’’ (Emphasis added.)

We believe we have ample authority
under these provisions, as well as
section 1848 of the Act, to determine the
circumstances under which a teaching
physician has performed a service for a
patient, and thus has furnished a
‘‘physician’s service’’ that warrants Part
B payment under the physician fee
schedule. Currently, despite the criteria

in Intermediary Letter 372, many
teaching physicians are billing Medicare
and receiving Part B payment in
situations when they have minimal, if
any, involvement in the care of an
individual patient. For example, the
teaching physician may have medical
and legal responsibility for the care a
resident furnishes to a patient but may
never actually see the patient after
admission to the hospital. We believe it
is inappropriate to make Part B payment
in these cases, particularly because the
amount of payment is resource-based.

Of course, it is often difficult, and
quite time-consuming, to determine
when a physician is ‘‘sufficiently
involved’’ in a particular patient care
service so that Part B payment is
warranted. As indicated in the proposed
rule (60 FR 38409), the amount of
postpayment review necessary to verify
the involvement of teaching physicians
in the care of individual patients would
be enormous, and the use of scarce
carrier resources in that effort would be
impractical. Therefore, consistent with
our authority to establish standards for
determining when a service is furnished
for a patient, as a general matter we
believe the most appropriate and
feasible manner to determine when Part
B payment may be made is to require
that the teaching physician must be
present for the service for which
payment is sought. The physical
presence requirement identifies
situations when the teaching physician
is sufficiently involved in the service,
and at the same time it provides a
standard that can be readily
documented and verified.

Comment: One commenter argued
that, under the proposed rule, teaching
physicians would not be reimbursed in
any manner under Medicare for certain
teaching activities that were previously
paid for under Part B. According to the
commenter, Part A payment reflects
base year costs that include only
teaching physician costs related to the
administration of the teaching program,
and ‘‘Teaching physician time was not
allocable to Part A if attributable to
patient care, whether the service was
personally performed by the physician,
or furnished in the context of the
attending physician relationship.’’ The
commenter argued that teaching
activities related to services to
individual patients could not be
included in base year costs and thus
would never be reimbursed under Part
A. The commenter concluded that,
under the physical presence
requirement, teaching activities related
to the care of individual patients would
not be reimbursed under either Part A
or Part B.

Response: We believe the policies
reflected in this final rule fairly
reimburse hospitals and physicians for
the activities of teaching physicians. As
we have indicated, currently many
teaching physicians are billing Medicare
and receiving Part B payment even
when they have little or no involvement
in a service furnished by an intern or
resident. We believe it is not
appropriate for teaching physicians to
receive physician fee schedule payment
in these situations as if the teaching
physician had personally performed the
service, particularly since fee schedule
payments are intended to reflect the
amount of resources expended by the
physician. In order to address this
problem, and to ensure that Part B
payment is made only when the
situation warrants, this final rule
clarifies the physical presence
requirement reflected in Intermediary
Letter 372. We believe the requirement
is reasonable and necessary because it
ensures that Part B payment is made
only when a teaching physician is
sufficiently involved in the service and
does so in a manner that can be readily
documented.

We recognize that there may be some
inherent tension between policies for
carrier payments under Part B and
policies for intermediary payments
under Part A or Part B. If a service or
activity is payable under Medicare, and
it is not payable under Part B, then
presumably the service or activity is
encompassed in the Part A payment.
Therefore, any ‘‘change’’ in (or
clarification of) Part B policy may, at
least arguably, implicate Part A policy.
The commenter argued that, despite this
relationship between Part A and Part B,
under the proposed policies, some
services might not be reimbursed at all
under Medicare.

We believe that the commenter’s
arguments are misguided. We note
initially that, as a general matter,
payment for the costs of direct GME
under Part A, like any system that uses
base year costs, necessarily reflects
conditions in the base year, and any
number of conditions might change after
the base year (these changes might
benefit or hurt the hospital). However,
the use of base years for purposes of
making these Part A payments is
required by statute. We do not believe
we should necessarily perpetuate
inappropriate payments under Part B
simply because payments under Part A
cannot be adjusted.

Moreover, and more significantly, we
believe that the policies reflected in this
final rule taken as a whole reasonably
reconcile any tension that there might
be between Part A payment policies and


