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5 The applicants represent that the Management
Fee is statutorily exempt under section 408(b)(2) of
the Act. However, the Department expresses no
opinion herein on whether such fee is statutorily
exempt under section 408(b)(2) of the Act.

6 Initially, October 2, 1997 was the expected
‘‘termination date’’ for Timberland, subject to an
extension for two additional years. However, no
reinvestments in Timberland are currently being
made and proceeds from the disposition of
properties are being distributed to the Trusts as the
proceeds are collected. It is not anticipated that
further reinvestments will occur. Thus, absent
agreement by the parties that changes in the
investment climate warrant further investment,
Timberland will cease to operate when its present
holdings have been disposed of. Although the rate
of disposition of these holdings will depend on
prevailing market conditions, the current
expectation is that liquidation will be completed by
October 2, 1997.

7 For purposes of calculating the IRR, the rate of
inflation used will be defined as the ‘‘Consumer
Price Index-U, United States, all items (1982–84 =
100)’’ (the CPI) currently prepared and published by
the Department’s Bureau of Labor Statistics.

8 If the requested exemption is not granted, the
Timberland Agreement provides for the payment, to
the Investment Manager, of an alternative fee (the
Alternative Fee) (in addition to the Management
Fee) upon the termination of Timberland. The
Alternative Fee is based upon the value of the assets
that are under the control of the Investment
Manager. The Alternative Fee consists of (a) the
payment of $100,000 for each of the first twelve
quarters of the Timberland investment and (b) for
the remaining period prior to complete liquidation
of Timberland removal), an amount equal to a fixed
percentage of the closing market value of
timberland assets as of the end of each calendar
quarter. The applicants represent that the
Alternative Fee would be covered by section
408(b)(2) of the Act and the regulations
promulgated thereunder (see 29 CFR 2550.408b–2).
However, the Department expresses no opinion
herein on whether the payment of such fee would
satisfy the conditions of section 408(b)(2) of the Act.

Annual fee schedule

Next $200 Million .......................... 0.50%
Next $300 Million .......................... 0.40%

Balance ..................................... 0.30%

Such fee is being computed on the
basis of the closing market value of
timberland assets as of the end of each
calendar quarter based on independent
appraisals of timber volume and bare
land.5

12. In addition to the Management
Fee, the Investment Manager is entitled
to receive an Incentive Fee upon the
complete liquidation of the Trusts’
Timberland Account provided the
Trusts recover distributions equal to
their initial investments. Liquidation of
the Trusts’ Timberland Account is to be
completed by October 2, 1997. This is
also the ‘‘termination date’’ for
Timberland.6

The intent of the Incentive Fee is to
induce the Investment Manager to
liquidate the assets of the Timberland
Account in a manner that maximizes the
return to the Trusts. However, market
conditions at the time of the liquidation
will dictate the pattern governing the
sale of assets in the Timberland Account
as well as the sales price of such assets.
To the extent that the Investment
Manager can exercise discretion
regarding the timing or the amount of
the Incentive Fee, the applicants
recognize that a violation of the
prohibited transaction rules may occur.
Accordingly, the applicants request an
administrative exemption from the
Department.

The Incentive Fee is a one-time fee
that will be based on the annual, real
internal rate of return (the IRR) achieved
on the assets of Timberland. The IRR is
the periodic rate at which an investment
of a given size grows to a terminal value
of a given size. The IRR is determined
by the interaction of three variables—(a)
the percentage gain in net asset value of
the Timberland Account, (b) the time

over which the gain is achieved, and (c)
the rate of inflation.7

13. The proposed Incentive Fee
payment would be based upon the IRR
achieved on Timberland’s assets
consisting of a capital commitment (the
Capital Commitment) of $100 million or
other amount as mutually agreed to by
the Trusts and the Investment Manager.
Such amount will be net of all fees,
expenses, income taxes and debt and
calculated in accordance with the
Timberland Account Incentive Fee
Payment Schedule which sets forth
various IRRs (which begin at 1 percent
and have no limit) and Incentive Fee
payments (which are capped at $10.5
million) applicable to the IRRs.

Basically, the Incentive Fee Payment
Schedule provides that for each 0.1
percent increase in the IRR, the
Incentive Fee is increased by the dollar
amount of the prior increment plus
$500. For example, to determine the
Incentive Fee earned with respect to an
IRR of 3 percent, the incremental
difference between the Incentive Fee
earned with respect to an IRR of 2.8 and
2.9 percent must be determined
initially. This difference, as reflected in
the Incentive Fee Payment Schedule, is
$11,750 ($137,750 minus $126,000).
Thus, the Incentive Fee for achieving an
IRR of 3 percent would be $150,000
according to the Incentive Fee Payment
Schedule ($137,750 plus $11,750 plus
$500).

According to the applicant, the parties
agreed to this formula for determining
the Incentive Fee after considerable
negotiation based on the understanding
that each 0.1 percent increase in the IRR
would be more difficult to achieve. In
other words, increasing the IRR from 2.8
percent to 2.9 percent is more difficult
than increasing it from 1.8 percent to 1.9
percent. Therefore, the Incentive Fee is
designed to encourage this extra effort.

14. For purposes of computing the
Incentive Fee, when calculating the IRR,
any distributions made from the
Timberland Account by the Investment
Manager prior to October 2, 1994 and
not recalled to fund additional
timberland investments, will be
subtracted from the cash flow used to
determine the IRR. Also, any portion of
the Capital Commitment not called prior
to October 1, 1994 will cause the
Incentive Fee payment amounts to be
reduced by the same proportion as the
ratio of uncalled capital to the Capital
Commitment. All capital distributed to
the Trusts from which said capital is

contributed must be recalled prior to
any additional portion of the Capital
Commitment being called.8

15. The Incentive Fee is payable to the
Investment Manager upon the
termination of Timberland (i.e., October
2, 1997). However, if the Investment
Manager resigns or is removed for any
reason prior to October 2, 1997 by either
AT&T, BellSouth or by both Trusts, the
Trusts may appoint a successor
Investment Manager to complete the
liquidation of the Timberland Account.
In this event, the Incentive Fee will
calculated, but it will not be paid to the
former Investment Manager until the
Timberland Account is completely
liquidated (i.e., by October 2, 1997). The
actual fee that is paid to the former
Investment Manager will be the lesser
of:

(a) An amount based on the IRR achieved
from the inception of the Timberland
Account to completion of the liquidation of
such account;

(b) An amount based on the IRR achieved
from the inception of the Timberland
Account to the effective date of the former
Investment Manager’s removal or resignation,
which shall be determined based upon the
assumption that the liquidation proceeds are
distributed to the Trusts on the termination
date of the former Investment Manager in an
amount equal to the independently appraised
value of the property of Timberland as of
such termination date (net of all fees,
expenses and taxes); or

(c) An amount based upon the Alternative
Fee described in the preceding footnote.
Under such circumstances, the Alternative
Fee will be computed through the date of the
Investment Manager’s resignation or removal.

For purposes of calculating the
Incentive Fee, if the Investment
Manager is removed or resigns prior to
the complete liquidation of the
Timberland Account, any required
appraisal will be performed by an
independent appraiser approved by
both the Trusts and the Investment
Manager. The independent appraiser
will determine the fair market value of


