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The Agency proposes that testing for
acute or chronic toxicity be based upon
the ratio of receiving water to effluent at
the edge of the mixing zone. The term
‘‘mixing zone’’ refers to an area around
an outfall within which a State may
allow ambient concentrations above
water quality criteria levels. States may
have two or more mixing zones (e.g., an
acute mixing zone, beyond which acute
criteria must be met, and a chronic
mixing zone, beyond which chronic
criteria must be met). Not all States
allow calculation of effluent limitations
using mixing zones, and mixing zones
are not universally allowed by States
that do allow use of mixing zones. For
purposes of determining whether acute
or chronic toxicity testing is
appropriate, the ratio of receiving water
to effluent should be considered at the
point nearest to the outfall where water
quality criteria are required to be met.
This proposal incorporates the
recommendations of the 1991 TSD,
which stated that applicants should
conduct acute or chronic testing based
upon the following dilutions:

(A) Acute toxicity testing if the
dilution of the effluent is greater than
1000:1 at the edge of the mixing zone;

(B) Acute or chronic toxicity testing if
the dilution of the effluent is between
100:1 and 1000:1 at the edge of the
mixing zone. Acute testing may be more
appropriate at the higher end of this
range (1000:1), and chronic testing may
be more appropriate at the lower end of
this range (100:1); and

(C) Chronic testing if the dilution of
the effluent is less than 100:1 at the edge
of the mixing zone. (See TSD, pp. 58–
59.) In order to determine the proper
dilution ratio, measurement should be
made at the point where chronic criteria
apply. Thus, where there is a chronic
mixing zone, the dilution ratio should
be measured at the edge of the chronic
mixing zone. It may be inappropriate to
use an acute test if there is too little
dilution.

Although the Agency is not proposing
to require that applicants follow these
recommendations, the Agency believes
that they are reasonable, based on the
discussion in the TSD. For example,
with regard to the use of chronic
toxicity testing where the dilution ratio
falls below 100:1, the Agency stated,
‘‘[t]he rationale for this recommendation
is that chronic toxicity has been
observed in some effluents down to the
1.0 percent effect concentration.
Therefore, chronic toxicity tests,
although somewhat more expensive to
conduct, should be used directly in
order to make decisions about toxic
impact.’’ (TSD, p. 59.) The Agency
solicits comment as to whether these

recommendations should instead be
added as requirements in the final rule.

The whole effluent toxicity testing
requirements that currently exist, at
§ 122.21(j), do not specify which
information must be reported as a result
of such testing. To clarify reporting
requirements for the applicant and the
permit writer, EPA today proposes
specific reporting requirements in
§ 122.21(j)(4). First, applicants required
to perform WET tests under the
proposed rule are required to indicate
the number of tests performed since
permit reissuance and since any
modification of the permit pursuant to
40 CFR 122.62(a). It is up to the
permitting authority to determine
whether previously submitted results
provide the equivalent of the
information proposed to be required.
Proposed § 122.21(j)(4)(v) sets forth in
detail the information that the Agency
believes will provide the permit writer
with adequate information to determine
whether the test was conducted in
accordance with EPA methods and
protocols and whether the reported
results are otherwise valid. The Agency
solicits comment on whether the
information requested is the proper
information to require or whether other
information should be required,
including for purposes of quality
assurance. As in the current regulatory
requirements, in conducting the testing,
applicants must use EPA-approved
methods. The Agency solicits comment
on this approach.

Where biomonitoring data have been
submitted to the permitting authority
within three years of the permit
application, applicants would be
required to provide the dates on which
such data were submitted and a
summary of the results of each such test.
Where any WET test conducted within
three years prior to the permit
application reveals toxicity, proposed
§ 122.21(j)(4)(vi) would require that
applicants, at a minimum, provide any
information they may have on the cause
of toxicity. Further, applicants would be
required to provide written details of
any toxicity reduction evaluation
conducted. Toxicity reduction
evaluations (TREs) are used to
investigate the causes and sources of
toxicity and identify the effectiveness of
corrective actions to reduce it. The
purpose of a TRE is to help bring
dischargers into compliance with water
quality-based whole effluent toxicity
requirements where monitoring
indicates unacceptable effluent toxicity.
The permitting authority may require a
permittee to conduct a TRE in those
cases where the discharger is unable to
adequately explain and immediately

correct non-compliance with a whole
effluent toxicity permit limit or
requirement. TREs may be required of
permittees under existing permits or
through a variety of other legally
binding mechanisms. Since the results
from TREs may have considerable
impact in the evaluation of municipal
permit applications, this kind of
information would need to be available
to the permit writer. It is recommended
that applicants conducting a TRE at the
time of permit application would
provide a brief summary of the status
and results from the ongoing TRE.

The Agency solicits comment on all of
the above proposed revisions to the
existing WET test requirements.

5. Industrial Discharges, Pretreatment,
and RCRA/CERCLA Waste

Today’s proposed rule would require
applicants to provide information on
industrial (non-domestic) discharges to
the POTW, particularly discharges from
significant industrial users (SIUs). This
information is to be required by
proposed § 122.21(j)(5).

Proposed § 122.21(j)(5)(i) would
require the applicant to list the total
number of significant industrial users
(SIUs) and categorical industrial users
discharging to the POTW, to estimate
the average daily flow from these users
and from all industrial (non-domestic)
users, and to estimate the percent of
total influent contributed by each class
of users. This information provides the
permit writer with a means of
determining the relative impact,
individually and collectively, of
industrial contributions to the POTW.

As defined in 40 CFR 403.3, the term
‘‘industrial user’’ means ‘‘a source of
indirect discharge,’’ which in turn is
defined as the introduction of pollutants
into a POTW from any non-domestic
source regulated under sec. 307(b), (c),
or (d) of the CWA. In general, this term
encompasses industrial and commercial
sources of toxic pollutants discharging
to POTWs. Commercial entities such as
hospitals, nursing homes, restaurants,
offices, and stores may be included.

A categorical industrial user is any
discharger subject to categorical
pretreatment standards under 40 CFR
403.6 and 40 CFR Chapter I, Subchapter
N. ‘‘Significant industrial user’’ is
defined at 40 CFR 403.3(t) as any
categorical industrial user and any other
industrial user that:

(1) discharges an average of 25,000
gallons per day or more of process
wastewater to the POTW (excluding
sanitary, non-contact cooling and boiler
blowdown wastewater);

(2) contributes a process wastestream
which makes up 5 percent or more of


