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14 MSRB Reports, Vol. 15, No. 1 (April 1995) at
3–10. Copies of the Notice Requesting Comment
and the comment letters received are included in
Exhibit 2.

15 Gilmore & Bell; Goldman Sachs.
16 A.G. Edwards; Artemis; Broward County;

Chemical; GFOA; Gilmore & Bell; JP Morgan; PSA;
and Smith Barney.

17 Gilmore & Bell.

18 Id.
19 Goldman Sachs.
20 PSA.
21 Id.
22 GFOA.
23 Id.
24 Id.

25 A.G. Edwards.
26 A.G. Edwards; AICPA; Artemis; Broward

County; Chapman & Cutler; Chemical; GFOA;
Gilmore & Bell; Goldman Sachs; JP Morgan; Morgan
Stanley; NABL; PSA; Seattle-Northwest; and Smith
Barney.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received from
Members, Participants, or Others

The Board received 17 comment
letters in response to its April 1995
Draft Rule from the following
commenters.14

A.G. Edwards & Sons, Inc.
American Government Financial

Services Company
American Institute of Certified Public

Accounts
Artemis Capital Group
Broward County, FL Finance and

Administrative Services Dept.
Chapman and Cutler
Chemical Securities, Inc.
Gilmore & Bell
Goldman Sachs & Co.
Government Finance Officers

Association
JP Morgan Securities Inc.
Morgan Stanley & Co., Inc.
National Association of Bond Lawyers
Public Securities Association
Seattle-Northwest Securities

Corporation
Smith Barney Inc.
Willkie Farr & Gallagher

Summary and Discussion of Comments

The April 1995 Draft Rule would have
required dealers (1) to have written
agreements with persons who are used
by a dealer for the purpose of seeking
to obtain or retain municipal securities
business, and (2) to disclose such
arrangements with consultants directly
to issuers and to the public through
disclosure to the Board.

Necessity of a New Rule

Certain commenters believe that the
April 1995 Draft Rule is unnecessary
and should not be adopted.15 The
majority of commenters believe that the
Board’s goals in proposing the rule can
more readily be accomplished by
amending existing rule G–37, on
political contributions and prohibitions
on municipal securities business.16 One
commenter states that ‘‘duplicative
regulation should be avoided’’ noting
that rules G–37 and G–20 already
address the use of consultants by
dealers for impermissible purposes.17

This commenter states that:
To the extent the market sees Rule G–38 as

a rule without a needed purpose and as

increasing compliance costs without any
corresponding benefit, it will erode overall
market support for the more important efforts
to reform and improve the municipal
securities markets * * *. Changes are
occurring rapidly in the regulation of
municipal securities, and there may be
considerable merit in allowing the market to
respond to Rule G–37, the [SEC’s] 1994
Interpretive Release and similar efforts to see
if they are effective in limiting influence
peddling in the industry before additional
rules are adopted.18

Another commenter believes that in
attempting to address concerns about
the possible circumvention of rules G–
37 and G–20, the April 1995 Draft Rule
‘‘is overly broad, mandating disclosure
about a host of professionals whose
activities and terms of engagement raise
no legitimate specter of ‘pay-to-play’
abuses and often constitute proprietary
and confidential business
arrangements.’’ 19

One commenter ‘‘strongly believes
that proposed rule G–38 is not
necessary’’ and argues that the rule
‘‘would seriously impair and discourage
the traditional business relationships
among professionals in the industry
which have made the municipal
securities market uniquely efficient in
raising capital for states and
localities.’’ 20 This commenter believes
that ‘‘[i]n lieu of an additional and
duplicative regulatory reporting regime’’
the Board should amend rule G–37 to
‘‘target those consulting relationships
that are used for the exclusive purpose
of retaining or obtaining municipal
securities business.’’ 21 In this regard,
the commenter recommends that the
Board provide a focused definition of
consultant, as more fully discussed
below.

One of the commenters states that,
pursuant to the requirements of rule G–
37, basic information is filed with the
MSRB about consultants with whom a
dealer has a business relationship.22

Thus, this commenter questions the
need for the April 1995 Draft Rule,
‘‘which will impose significant new
compliance burdens that will increase
issuer borrower costs.’’ 23 The
commenter suggests that the Board
review rule G–37 and Form G–37 ‘‘to
determine whether they might be
modified to capture additional
information.’’ 24 Instead of a new rule,
the commenter favors vigorous
enforcement of existing Board rules for

deterring improper conduct in the
municipal securities industry.

One commenter believes that the
April 1995 Draft Rule will create
confusion with existing disclosure
requirements under rule G–37, and that
any required disclosures relating to
consultant activity should be embodied
in the same rule.25 Thus, this
commenter suggests amending rule G–
37 or, in the alternative, removing the
consultant disclosure requirements
currently under rule G–37 and
incorporating them into a modified
version of the April 1995 Draft Rule.

Board Response
In response to commenters’ concerns,

the Board has modified the April 1995
Draft Rule, particularly with regard to
the definition of consultant, as more
fully discussed below. In addition, the
Board is proposing to delete from rule
G–37 the current disclosure
requirements regarding consultants and
to include all such requirements under
new rule G–38. The Board also is
proposing to replace Form G–37 with a
new Form G–37/G–38, to consolidate
dealers’ reporting requirements under
both rules G–37 and G–38. The Board
believes that, by modifying the
definition of consultant and including
all disclosure requirements within a
single rule, the proposed rule effectively
addresses concerns raised by the
commenters, including those relating to
the need for a new rule, without
sacrificing the Board’s goal of making
information about consultants available
to issuers and the public in order to
ensure the integrity of the municipal
securities market.

Definition of ‘‘Consultant’’
The April 1995 Draft Rule defined

‘‘consultant’’ as any person, other than
an employee or partner of a dealer, who
is used by a dealer for the purpose of
seeking to obtain or retain municipal
securities business, including any
person performing services for such
dealer at the request or direction of an
issuer. Fifteen of the 17 commenters
expressed concern over this
definition.26 In general, the commenters
are opposed to extending the definition
to the following:

Professional service providers who are not
actively engaged in assisting the underwriter
to obtain or retain municipal securities
business (e.g., an accounting firm retained to
conduct a tax analysis; a certified public


