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67453, December 30, 1991, 3 CFR 1991
Comp., p. 376;

Subpart B also issued under 5 U.S.C.
5303(g), 5333, 5334(a), and 7701(b)(2);

Subpart C also issued under 5 U.S.C.
5304, 5305, and 5553; sections 302 and
404 of FEPCA, Pub. L. 101–509, 104
Stat. 1462 and 1466; and section 3(7) of
Pub. L. 102–378, 106 Stat. 1356;

Subpart D also issued under 5 U.S.C.
5335(g) and 7701(b)(2);

Subpart E also issued under 5 U.S.C.
5336;

Subpart F also issued under 5 U.S.C.
5304, 5305(g)(1), and 5553; and E.O.
12883, 58 FR 63281, November 29,
1993, 3 CFR 1993 Comp., p. 682.

13. In § 531.401, paragraphs (c) and
(d) are revised to read as follows:

§ 531.401 Principal authorities.

* * * * *
(c) Section 402 of E.O. 11721

(Providing for Federal Pay
Administration, May 23, 1973), as
amended, provides that ‘‘The Civil
Service Commission (Office of
Personnel Management) shall issue such
regulations and standards as may be
necessary to ensure that only those
employees whose work is of an
acceptable level of competence receive
periodic step-increases under the
provisions of section 5335 of title 5,
United States Code.’’

(d) Section 4 of Public Law 103–89
(Performance Management and
Recognition System Termination Act of
1993) provides that ‘‘the Office of
Personnel Management shall prescribe
regulations necessary for the
administration of this section.’’

14. In § 531.402, paragraph (a) is
revised to read as follows:

§ 531.402 Employee coverage.
(a) Except as provided in paragraph

(b) of this section, this subpart applies
to employees who occupy permanent
positions classified and paid under the
General Schedule and who are paid at
less than the maximum rate of their
grades.
* * * * *

15. In § 531.403, the definitions of
acceptable level of competence, critical
element, and equivalent increase are
revised to read as follows:

§ 531.403 Definitions.

* * * * *
Acceptable level of competence

means performance by an employee that
warrants advancement of the
employee’s rate of basic pay to the next
higher step of the grade (or, in the case
of a GM employee, the next higher rate
within the grade) of his or her position,
subject to the requirements of § 531.404

of this subpart, as determined by the
head of the agency.
* * * * *

Critical element has the meaning
given that term in § 430.203 of this
chapter.
* * * * *

Equivalent increase means an increase
or increases in an employee’s rate of
basic pay equal to or greater than the
difference between the employee’s rate
of basic pay and the rate of pay for the
next higher step of that grade (or, in the
case of a GM employee, the next higher
rate within the grade).
* * * * *

16. In § 531.404, the introductory text,
and the introductory text of paragraph
(a) are revised to read as follows:

§ 531.404 Earning within-grade increase.
An employee paid at less than the

maximum rate of the grade of his or her
position shall earn advancement in pay
to the next higher step of the grade or
the next higher rate within the grade (as
defined in § 531.403) upon meeting the
following three requirements
established by law:

(a) The employee’s performance must
be at an acceptable level of competence,
as defined in this subpart by authority
of section 402 of E.O. 11721, as
amended. To be determined at an
acceptable level of competence, the
employee’s most recent rating of record
(as defined in § 430.203 of this chapter)
shall be at least Level 3 (‘‘Fully
Successful’’ or equivalent).
* * * * *

17. Section 531.408 is removed and
reserved.

§ 531.408 [Reserved].
18. In § 531.409, paragraph (b) is

revised, paragraph (c)(2) is redesignated
as paragraph (c)(3) and revised, a new
paragraph (c)(2) is added, the
introductory text to paragraph (d) is
revised, paragraph (d)(4) is revised,
paragraph (d)(5) is redesignated as
paragraph (d)(6), a new paragraph (d)(5)
is added, and the concluding text at the
end of paragraph (d) is revised to read
as follows:

§ 531.409 Acceptable level of competence
determinations.
* * * * *

(b) Basis for determination. When
applicable, an acceptable level of
competence determination shall be
based on a current rating of record made
under part 430, subpart B, of this
chapter. For those agencies not covered
by chapter 43 of title 5, United States
Code, and for employees in positions
excluded from 5 U.S.C. 4301, an
acceptable level of competence

determination shall be based on
performance appraisal requirements
established by the agency. If an
employee has been reduced in grade
because of unacceptable performance
and has served in one position at the
lower grade for at least the minimum
period established by the agency, a
rating of record at the lower grade shall
be used as the basis for an acceptable
level of competence determination.

(c) * * *
(2) An acceptable level of competence

determination may be delayed during an
employee’s opportunity to demonstrate
acceptable performance (as defined at
§ 432.103(d)) of this chapter or during a
notice period for a proposed
performance-based action under part
432 or 752 of this chapter.

(3) When an acceptable level of
competence determination has been
delayed under this subpart:

(i) The employee shall be informed
that his or her determination is
postponed and, where applicable, the
rating period extended and shall be told
of the specific requirements for
performance at an acceptable level of
competence.

(ii) An acceptable level of competence
determination shall then be made upon
completion of either the minimum
period established by the agency or the
opportunity to demonstrate acceptable
performance.

(iii) If, following the delay, the
employee’s performance is determined
to be at an acceptable level of
competence, the within-grade increase
shall be granted retroactively to the
beginning of the pay period following
completion of the applicable waiting
period.

(iv) If, following the delay, the
employee’s performance is determined
not to be at an acceptable level of
competence, the within-grade increase
shall not be granted. The provisions of
§ 531.411 govern the determination of
an employee’s acceptable level of
competence following the withholding
of a within-grade increase.

(d) Waiver of requirement for
determination. An acceptable level of
competence determination shall be
waived and a within-grade increase
granted when an employee has not
served in any position for the minimum
period under an applicable agency
performance appraisal program during
the final 52 calendar weeks of the
waiting period for one or more of the
following reasons:
* * * * *

(4) Because of details to another
agency or employer for which no rating
has been prepared;


