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operation was necessary to respond to a
significant and imminent threat to life
or property,’’ and ‘‘that no service by a
private operator was reasonably
available to meet the threat.’’

b. Legislative History. The purpose of
the new law, as reflected in the
legislative history, is twofold.

(1) First, in the words of Senator
Pressler, the purpose of the new law is
‘‘to mandate that FAA safety
regulations, directives, and orders
issued for civil aircraft be made
applicable to all government-owned,
nonmilitary aircraft engaged in
passenger transport. * * * [T]he
Administrator would be allowed to
waive FAA requirements for public
aircraft provided an equivalent level of
safety has been established by the
governmental entity responsible for the
aircraft.’’ Congressional Record,
S14419–S14420 (October 6, 1994).

(2) A second purpose reflected in the
legislative history concerned emergency
situations like wildfires. As Senator
Gorton stated ‘‘the summer wildfires
had a drastic impact throughout the
State of Washington. Local governments
were frustrated that although fires were
burning, all available resources could
not be utilized. Emergency or not, it is
presently prohibited for public agencies
to reimburse one another for the use of
helicopters. The language in this bill
will now give authority to local
governments to respond immediately to
emergency situations without having to
cut through the bureaucratic red tape. In
certain cases, where an imminent threat
is looming and private operators are not
readily available, public agencies will
be allowed to use each other’s
helicopters. This language helps ensure
that when an emergency breaks out, all
aircraft—public and private—will be
available to respond without delay.’’ Id.
at 14419.

c. Statutory Text. The new definition
of public aircraft enacted by Congress is
as follows:

(1) an aircraft—
(i) used only for the United States

Government; or
(ii) owned and operated (except for

commercial purposes), or exclusively
leased for at least 90 continuous days,
by a government (except the United
States Government), including a State,
the District of Columbia, or a territory or
possession of the United States, or
political subdivision of that
government; but

(2) does not include a government-
owned aircraft—

(i) transporting property for
commercial purposes; or

(ii) transporting passengers other
than—

(I) transporting (for other than
commercial purposes) crewmembers or
other persons aboard the aircraft whose
presence is required to perform, or is
associated with the performance of, a
governmental function such as
firefighting, search and rescue, law
enforcement, aeronautical research, or
biological or geological resource
management; or

(II) transporting (for other than
commercial purposes) persons aboard
the aircraft if the aircraft is operated by
the Armed Forces or an intelligence
agency of the United States.

(3) An aircraft described in the
preceding sentence shall,
notwithstanding any limitation relating
to use of the aircraft for commercial
purposes, be considered to be a public
aircraft for the purposes of this part
without regard to whether the aircraft is
operated by a unit of government on
behalf of another unit of government,
pursuant to a cost reimbursement
agreement between such units of
government, if the unit of government
on whose behalf the operation is
conducted certifies to the Administrator
of the Federal Aviation Administration
that the operation was necessary to
respond to a significant and imminent
threat to life or property (including
natural resources) and that no service by
a private operator was reasonably
available to meet the threat. 49 U.S.C.
40102(a)(37).

d. Operational Nature of Definition.
The status of an aircraft as ‘‘public
aircraft’’ or ‘‘civil aircraft’’ depends on
its use in government service and the
type of operation that the aircraft is
conducting at the time. Rather than
speaking of particular aircraft as public
aircraft or civil aircraft, it is more
precise to speak of particular operations
as public aircraft or civil aircraft in
nature. If a flight is a mixture of both
public aircraft and civil aircraft
operations, then it is considered a civil
aircraft operation.

(1) Example: An aircraft owned by a
state government is used in the morning
for a search and rescue mission that
meets the statutory definition of public
aircraft in all respects. For the search
and rescue operation, the aircraft is a
public aircraft. Later that same day,
however, when the aircraft is used to fly
the governor of the state from one
meeting to another, the aircraft loses its
public aircraft status and is instead a
civil aircraft.

(2) Caution: Care must be taken when
aircraft are used in both public and civil
aircraft operations. Before such aircraft
are returned to civil operations, the
government operator may need to record
in the aircraft records that the aircraft

has been returned to civil status by
someone authorized to do so under FAR
Part 43, if equipment was removed and
replaced to accommodate the
governmental function.

e. Effective Date. The effective date of
the new statute is April 23, 1995.

2. Meaning of Key Statutory Terms.
The FAA interprets various words,
phrases, and clauses in the statutory
definition (in their order of appearance
in the statute) as follows:

a. ‘‘For Commercial Purposes.’’ This
term basically means ‘‘for compensation
or hire’’ as that term historically has
been defined by the FAA. The test for
determining whether a particular
operation is ‘‘for compensation or hire’’
is whether the operator receives direct
or indirect remuneration for the
operation. The remuneration need not
be in the form of money; the receipt of
other items of value, such as good will
or the logging of flight time, have also
been held to make an operation ‘‘for
compensation or hire.’’ Furthermore, no
profit need be made; an operation may
be ‘‘for compensation or hire’’ even if
the operator takes a loss. When the
operator is a governmental entity,
reimbursement from a party not sharing
a common treasury with the
governmental entity makes the
operation ‘‘for commercial purposes.’’
Examples:

(1) One state agency reimburses
another agency of the same state for
conducting operations on its behalf
using a state-owned aircraft. Where the
two state agencies share a common
treasury, the operation is not ‘‘for
commercial purposes’’ within the
meaning of the statute.

(2) A Federal agency reimburses a
state agency for conducting aircraft
operations on its behalf. This operation
is a civil aircraft operations, unless the
Federal agency certifies to the FAA
Administrator that the operation was
necessary to respond to a significant and
imminent threat to life or property
(including natural resources) and that
no service by a private operator was
reasonably available to meet the threat,
then the aircraft will be a public aircraft.
See paragraphs 2 (g) through (i) below.

(3) Flight instruction is offered as part
of the curriculum at a state university.
The flights involving student instruction
are ‘‘for commercial purposes,’’ within
the meaning of the statute, because
students pay tuition to the university for
their instruction. Under FAR Section
135.1(b)(1), flights involving student
instruction are excepted from the air
taxi and commercial operator
regulations of FAR Part 135. Instead,
they are governed by FAR Part 91.


