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§ 163.29(a)(3)(i) of the proposed rule
must be used.

Response: § 163.29 of the rule has
been revised to require using the highest
stumpage value of raw materials rather
than the highest valued product
obtainable for the purpose of
establishing trespass damages.

93. Comment: Does the Secretary have
seizure authority on lands not under the
government’s supervision in the absence
of a court order as provided for in
§ 163.29(e) of the proposed rule?

Response: Indian forest products are
real property owned by the United
States in trust for individual Indians
and Indian tribes. In the National Indian
Forest Resources Management Act,
Congress has directed the Secretary to
promulgate regulations which establish
civil penalties for the commission of
forest trespass and provide for
collection of the value of the products.
Seizure of forest products owned by the
United States and situated on Indian
land is one such civil penalty. The
proposed language regarding seizure of
forest products off-reservation and
seizure of property and equipment is too
broad and not supported by law as
drafted in the proposed rule. Therefore,
the seizure regulations as drafted in
§§ 163.29 (e), (f) and (g) of the proposed
rule have been revised and clarified to
comport with existing federal, tribal and
state law.

94. Comment: Does the Secretary have
authority to seize and sell equipment
belonging to someone else in the
absence of a court order?

Response: The seizure regulation as
drafted in the proposed rule is too broad
and raises questions as to the Secretary’s
private property seizure authority both
on and off Indian land. § 163.29 of the
rule has been revised to reflect two
categories of seizure: Seizure of trespass
Indian forest products on or near Indian
land and notice of possible trespass
where such products are not on or near
Indian land and now includes specific
notice provisions.

Provisions for seizure of property and
equipment situated on or off-reservation
which was used in committing trespass
have been deleted from § 163.29 of the
rule because such seizure actions lack
Federal statutory authority. However, if
tribal law provides for seizure of
property and equipment situated on-
reservation which was used in
committing trespass, tribes may take
such action under their own law and
jurisdictional authority.

95. Comment: § 163.29(f) of the
proposed rule should confer trespass
enforcement authority upon forest
officers rather than on individuals.

Response: § 163.29 of the rule has
been revised to clarify the term
‘‘individual’’ in the context of trespass
enforcement.

96. Comment: § 163.29(k) of the
proposed rule should affirm Indian
sovereignty over wildlife matters by
making it a trespass for local, state, and
Federal government officials to conduct
wildlife studies on Indian land without
prior authorization.

Response: The rule has not been
revised because the proposal to make it
a trespass for local, state, and Federal
government officials to conduct wildlife
studies on Indian land without prior
authorization is outside the scope of
these regulations.

97. Comment: To be consistent with
the definition of forest products in
§ 163.1 of the rule, the phrase ‘‘timber
and related trespass’’ in §§ 163.29(a)(1)
and (2) of the proposed rule should be
replaced with the word ‘‘trespass.’’

Response: § 163.29 of the rule has
been revised to replace the phrase
‘‘timber and related trespass’’ with the
term ‘‘trespass.’’

98. Comment: Provisions in
§§ 163.29(a)(3) (i) and (ii) of the
proposed rule should be revised to
ensure that beneficial Indian owners
receive the full measure of damages,
even when long periods of time have
elapsed between a trespass act and its
discovery.

Response: § 163.29 of the rule has
been revised to capture the highest
stumpage value and provide for interest
on such value from the date of trespass.
The interest provision will ensure that
beneficial owners are compensated for
time delays which may occur from the
time of taking until recovery of
damages.

99. Comment: 25 U.S.C. 3106
authorizes treble damages as the value
of damages for trespass but §§ 163.29
(a)(3) (i) and (ii) of the proposed rule
provide for double or triple damages
depending on circumstances. Given that
25 U.S.C. 3106 authorized triple
damages as the exclusive remedy for
trespass and that providing for two
different levels of damages could cause
confusion in damage collection for
trespass, the rule should only provide
for a single category of treble damages.

Response: § 163.29 of the rule has
been revised to only provide for a single
category of treble damages.

100. Comment: § 163.29(a)(3)(iii) of
the proposed rule should be revised to
provide for interest as a payable cost
associated with damages to ensure that
owners are made whole in cases where
there is a long delay between the
trespass act and collection of damages.

Response: § 163.29 of the rule has
been revised to provide for the
collection of interest as a part of trespass
damages.

101. Comment: The last sentence in
§ 163.29(b) of the proposed rule requires
that penalty damages collected be
equitably distributed among beneficial
owners. In the event of underrecovery of
civil penalties, there is no provision to
share damages recovered with other
than the beneficial owners. Enforcement
agencies will not be able to recover any
payment for reasonable costs associated
with detection or prosecution. § 163.29
of the proposed rule should be revised
to allow for the prorated distribution of
collections to both payment of damages
to beneficial owners and payment of
reasonable costs to the enforcement
agency.

Response: § 163.29 of the rule has
been revised to provide for sharing of
payment for damages between beneficial
owners and tribal or federal
enforcement agencies under some
circumstances. Historically, where
recovery in trespass is deficient, the
United States has foregone its
entitlement to damages in favor of
reimbursing beneficial Indian owners to
the greatest extent possible. However,
since under the revised rule the amount
due to Indian beneficial owners was
expanded to include the product value
plus double-value penalty recoveries, it
is reasonable to provide for paying costs
associated with detection and
prosecution to enforcement agencies in
situations when beneficial Indian
owners have been fully reimbursed for
loss due to trespass. This is true since
part of the increased recovery right is
compensatory and part is a penalty or
‘‘windfall’’ recovery.

102. Comment: § 163.29(c) of the
proposed rule should specify how to
dispose of damage payments not
distributed to owners trespassing on
their own land.

Response: § 163.29 of the rule has
been revised to stipulate that the
defaulted share of owners who trespass
on their own land shall go first to any
restoration costs resulting from the
trespass, second to law enforcement
costs resulting from the trespass, and
third to the reservation forest
management deduction account.

103. Comment: Should § 163.29(d) of
the proposed rule stipulate treating civil
penalties collected for damages in
trespass actions as proceeds from the
sale of forest products from the Indian
forest land upon which the trespass
occurred?

Response: The purpose of this rule is
to ensure that proceeds recovered in
consequence of trespass remain


