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specific bond authorized under the
alternative bonding system.

The State proposes to revise newly
designated subsection 12.2(e) by
deleting the provision for a qualified
exemption to the requirement that no
bond release or reduction be granted if,
at the time, water discharged from or
affected by the operation requires
chemical treatment to comply with
applicable effluent limitations or water
quality standards.

The Director finds that the revised
bond release provisions either remain
substantively the same as the Federal
regulations at 30 CFR 800.40 for
conventional full-cost bonds or do not
conflict with any Federal requirements
or adversely impact other aspects of the
West Virginia program. The changes
will not negatively impact the solvency
of the alternative bonding system.
Therefore, the proposed revisions are
not inconsistent with section 509(c) of
SMCRA or the Federal regulations at 30
CFR 800.11(e). CSR § 38–2–12.2 is
hereby approved.

8. CSR § 38–2–12.3: Bond Adjustments
a. West Virginia proposes to revise

subsection 12.3 to provide for bond
adjustments for an overbonded permit
area. An overbonded permit area is an
area that was originally bonded by one
operator for one permit, but has
subsequently been bonded again for a
second permit, while the original bond
remains in effect. Subsection 12.3(a) of
the proposed regulations provides that
where a permittee demonstrates on the
basis of a sworn statement and a
progress map that a portion of the
permit area will remain undisturbed or
has been overbonded, the Director of
WVDEP may adjust the amount of the
bond corresponding to the number of
undisturbed or overbonded acres,
provided that a minimum $10,000 bond
remains for the disturbed portion of the
permit. The Director of WVDEP must
make a decision on the request within
30 days. If the request is denied, the
Director of WVDEP must provide the
permittee with an opportunity for an
informal conference. Subsection 12.3(c)
now contains the previously approved
provision which specifies that the
provisions of subsection 12.3 are not
subject to the provisions of subsection
12.2.

On April 1, 1994 (Administrative
Record No. WV–916), OSM requested
the State to explain the term
‘‘overbonded.’’ The State replied that
this provision means that when any part
of an existing permit is covered by a
new permit, the amount of bond for the
‘‘double bonded area’’ of the existing
permit can be terminated and returned

to the existing permittee. Since 30 CFR
800.15(c) provides that a permittee may
request reduction of the amount of bond
by submitting evidence that proves the
permittee’s method of operation or other
circumstances reduces the estimated
cost of reclamation, OSM accepted this
clarification of the proposed revision.
The revised State regulations at
subsections 12.3 (a) and (c) are
substantively the same as and therefore
no less effective than the corresponding
Federal regulations at 30 CFR 800.15 (b)
and (c).

b. West Virginia proposes to revise
subsection 12.3(b) by adding a provision
that, upon receipt of a permit revision,
the Director of WVDEP may review the
bond adequacy and if necessary increase
the amount of the bond.

Under the Federal counterpart
regulation at 30 CFR 800.15(d), the
regulatory authority has a mandatory
duty rather than the discretionary
authority to review the bond for
adequacy whenever a permit is revised.
However, this mandatory requirement
does not apply to bonds under an
alternative bonding system since the
alternative bonding system provides a
source of funds other than the site-
specific bond for completion of the
reclamation plan in the event of
forfeiture. West Virginia has an
alternative bonding system in which
participation is mandatory. Therefore,
the Director finds CSR § 38–2–12.3(b),
as revised, is not inconsistent with
SMCRA or the Federal regulations, and
he is approving this new provision as
proposed.

9. CSR § 38–2–12.4: Bond Forfeiture
a. The State is proposing to revise

subsection 12.4(a) to provide that, when
necessary, the Director of WVDEP must
forfeit the entire bond, not just an
amount based on the estimated total
cost of achieving the reclamation plan
requirements as specified in the current
regulation. These proposed revisions to
subsection 12.4(a) are in accordance
with the proposed revision to WV Code
§ 22–3–11(a), which requires that all
reclamation bonds be penal in nature.
For the reasons discussed in finding
A.1.a., the Director finds that the
proposed revisions will not render the
State program less stringent than
SMCRA or less effective than the
Federal rules.

b. The State also proposes to revise
subsection 12.4(a)(2)(B) to provide that
when a surety completes the
reclamation, ‘‘no surety liability shall be
released until successful completion of
all reclamation under the terms of the
permit and in accordance with the Act
and these regulations to include the

revegetation liability period.’’ OSM
questioned West Virginia about the
meaning of the phrase ‘‘to include the
revegetation liability period.’’ West
Virginia responded that this phrase
merely provides an example and is not
intended to exclude other types of
reclamation responsibilities
(Administrative Record No. WV–929).

The Federal regulations at 30 CFR
800.50(a)(2)(ii) provide that, when the
regulatory authority allows a surety to
complete the reclamation plan, no
surety liability shall be released until
successful completion of all reclamation
under the terms of the permit, including
applicable liability periods of § 800.13.
The liability periods of § 800.13 include
the extended responsibility period for
successful revegetation and
achievement of the reclamation
requirements of the Act, the permanent
regulatory program, and the permit.
Therefore, the Director finds the revised
provision of CSR § 38–2–12.4(a)(2)(B), is
substantively identical to and no less
effective than the counterpart Federal
provision at 30 CFR 800.50(a)(2)(ii).

c. At CSR § 38–2–12.4(b), West
Virginia proposes combining the
provisions of existing subsections
12.4(b) and 12.4(c). West Virginia
revised the provision in new subsection
12.4(b) that provides for the use of the
proceeds to accomplish completion of
reclamation by changing the citation
reference of the regulations governing
water quality from subsection 14.5 to
subsection 12.5. Subsection 12.5
requires the establishment of an
inventory of bond forfeiture sites and a
priority listing of such sites for water
treatment while subsection 14.5
contains general water quality standards
for active mining operations.

The Federal regulations at 30 CFR
800.50(b)(2) require the regulatory
authority to use funds collected from
bond forfeiture to complete the
reclamation plan. The amended
reference pertains to only one of the
requirements for completion of
reclamation at a bond forfeiture site
(water quality), however, new
subsection 12.4(c) requires that a bond
forfeiture site be reclaimed in
accordance with the reclamation plan.
Therefore, the proposed revision will
not render CSR § 38–2–12.4 less
effective than the counterpart Federal
regulations at 30 CFR 800.50(b).
Furthermore, as discussed in finding
A.1.b(2), the Director is requiring the
State to revise its program to provide for
the treatment of polluted water
discharging from all bond forfeiture
sites.

d. West Virginia reorganized the
provisions of existing paragraph (d) of


