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66 The basic risk disclosure statements are
intended to provide a brief description of some of
the risks attendant to futures and options trading
and are designed to be understood by all customers.

67 59 FR 34376 (July 5, 1994). This statement
currently can be used in the U.S., in the United

Kingdom and in Ireland. Several other jurisdictions
are considering its adoption.

68 Because Section 4(c) contract market
transactions may be different from traditional
futures and option contracts, and are limited to the
eligible participants specified in the rule, the
Commission expressed its belief in proposing
Section 36.7 that it may be preferable to substitute
for standard disclosure statements, such disclosure
as may be appropriate to the customer’s expertise
and financial capacity. See, 59 FR 54139, 54149–
54150.

69 The Commission explained that this provision
was included as a reminder that Section 4b of the
Act requires all material information to be
disclosed. 59 FR 54139, 54150 & n.47.

70 The Commission notes a general trend toward
the use of generic risk disclosure statements for
newer products. For example, the Framework For
Voluntary Oversight published by the Derivatives
Policy Group in March 1995 includes on page 37
thereof a guideline for professional intermediaries
on generic risk disclosure which states that ‘‘[a]
professional intermediary should consider
providing new nonprofessional counterparties with
disclosure statements generally identifying the
principal risks associated with OTC derivatives
transactions and clarifying the nature of the
relationship between the professional intermediary
and its counterparties.’’

E. Reporting

Proposed section 36.5(f)(2) would
require traders to provide to the
Commission information specified in
Commission Rule 18.04 within one
business day following receipt of a
special call. Commission Rule 18.04
relates to reports regarding a trader’s
positions and transactions in a
particular market as well as identifying,
and other, information contained on
CFTC Form 40. One commenter
questioned whether it is realistic, and
necessary, to expect such information to
be furnished by a large trader in that
time frame. The commenter stated that
it would be preferable to rely upon the
contract markets and FCMs to provide
the data in such a time-sensitive
fashion, noting that a federal regulatory
requirement for recordkeeping by
reportable traders would discourage
participation in section 4(c) contract
market transactions.

As suggested by the commenter, the
Commission normally would rely on
clearing member reports in conducting
routine oversight of the section 4(c)
contract markets. However, the
Commission believes that the special
call provisions in proposed Rule 36.5(f)
are necessary in order to preserve its
ability to respond fully and flexibly to
concerns it may have regarding
potential or developing market
congestion, disruptions or other
anomalies in section 4(c) contract
market transactions. The Commission
plans further to review its information
needs during the course of the pilot
program, but notes that prompt access to
large-trader information also has been
fundamental to its effective response to
market disruptions posed by financial
problems at firms holding large
concentrations of positions.

F. Risk Disclosure, Temporary
Licensing, and Dispute Resolution

1. Risk Disclosure

The Commission proposed, in section
36.7, to permit accounts to be opened
for section 4(c) contract market
transactions without furnishing an
eligible participant with the basic risk
disclosure statements applicable
generally to non-exempt futures and
option contracts under Commission
Rules 1.55, 1.65, 33.7 and 190.10,66 or
the Commission’s generic risk
disclosure statement.67 In lieu of

requiring a specific statement or format,
the proviso to proposed section 36.7(a)
would require an FCM or, in the case of
an introduced account, an IB, to furnish
an eligible participant with disclosure
appropriate to the particular instrument
and the eligible participant prior to the
eligible participant’s entry into the first
section 4(c) contract market transaction
involving a particular instrument.68

Proposed section 36.7(b) makes clear,
however, that these provisions do not
relieve an FCM or IB from any other
disclosure obligation it may have under
applicable law.69

Several commenters addressed this
issue. The CBT stated that proposed
section 36.7 leaves to an FCM or IB the
flexibility to determine what level of
risk disclosure is appropriate for eligible
participants, thereby freeing FCMs and
IBs from having to provide the CFTC-
mandated disclosure forms to new
customers, and reducing the
competitive advantage foreign firms
now enjoy in the risk disclosure area.
NYMEX also supported proposed
section 36.7 as a sensible approach
given the fact that the likely customers
of the section 4(c) contract market will
be sophisticated entities.

Other commenters, however,
expressed concerns about proposed
section 36.7. A futures industry
association stated that because persons
who qualify as eligible participants in
section 4(c) contract market transactions
are capable of obtaining whatever
information they need before engaging
in such transactions, a specific
requirement to provide disclosure is
unnecessary. It also expressed concern,
however, that customers would be
bombarded with differing disclosure
documents that could become the basis
of lawsuits or arbitration claims. Others
agreed that proposed section 36.7 might
create uncertainty, increasing the risk of
litigation without decreasing the burden
and volume of disclosure. They urged
the Commission to follow here an
approach similar to Commission Rule
4.7.

The CME recommended that to the
extent that any disclosure is required for

eligible Part 36 participants, FCMs and
IBs be given the choice of using either
a specially-prepared disclosure
document or the current generic, two-
page disclosure statement available for
non-exempt products. Morgan Stanley
suggested that FCMs and IBs would
prefer a safe harbor which required
them to furnish the basic risk disclosure
statements that are currently generally
required, supplemented as specified by
the section 4(c) contract market.

The Department of Labor noted that
while the proposed Part 36 rules would
provide relief from providing certain
disclosure requirements to sophisticated
investors, pension plan fiduciaries may
nonetheless be required by ERISA to
request and obtain much of the
otherwise required information in order
to meet their statutory obligations. The
Department further noted that to the
extent such information is either
unavailable or difficult to obtain,
pension plan investment in exempt
transactions may be adversely affected.

The Commission has carefully
considered these comments and has
determined to adopt section 36.7 as
proposed. The Commission believes that
this rule provides FCMs and IBs with
sufficient flexibility concerning risk
disclosure with respect to section 4(c)
contract market transactions, yet still
requires, in accordance with section 4b
of the Act, that all material information
be disclosed. The Commission believes
this approach is consistent with that set
forth in Rule 4.7. For those FCMs and
IBs seeking guidance in this area, the
Commission believes, as a general
proposition, that providing the generic
risk disclosure statement approved in
July 1994, together with any additional
risk disclosure developed by the
contract market upon which the section
4(c) contracts are traded, as required
hereunder for special execution
procedures, would be appropriate.70

The Commission reiterates, however,
that all material information must be
disclosed. Thus, the circumstances
relating to a particular instrument and
customer should be considered by an
FCM or IB. For example, to the extent
instruments are priced ex-pit, how


