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defined in 5 U.S.C. 551(1)), with the
exception of independent regulatory
agencies.

B. When Should Intergovernmental
Consultations Take Place?

Intergovernmental consultation
should take place as early in the
regulatory process as possible. Except
where the need for immediate agency
action precludes prior consultation,
consultation should occur before
publication of the notice of proposed
rulemaking or other regulatory action
proposing a significant Federal
intergovernmental mandate.
Consultation should continue after
publication of the regulatory action
initiating the proposal. Except in
exceptional circumstances where the
need for immediate action precludes
prior consultation, consultation must
occur prior to the formal promulgation
in final form of the regulatory action.

C. With Whom Should Agencies
Consult?

The statute directs agencies to
develop an effective process to ensure
that ‘‘elected officers of State, local, and
tribal governments (or their designated
employees with authority to act on their
behalf)’’ who wish to provide
meaningful and timely input are able to
do so.

Each agency needs to develop an
intergovernmental consultation process
for that agency. To do so, the agency
should first develop a proposal for that
process, and consult with State, local,
and tribal governments (as appropriate)
concerning this proposed process, as
soon as possible.

One approach an agency may wish to
adopt is to designate a person or an
office through which intergovernmental
consultation should be coordinated.
Another approach is for an agency to
instruct those responsible for
developing a rule to seek out the views
of elected officers of their designated
employees. An agency may also wish to
develop other effective means of
generating meaningful input or expand
those that it already has. An agency will
be able to obtain the fullest range of
meaningful input from State local, and
tribal governments by undertaking the
following kinds of consultation.

(1) Heads of Government
Agencies should seek to consult with

the highest levels of the pertinent
government units, e.g., the Office of the
Governor, Mayor, or Tribal Leader (or
their designated employees with
authority to act on their behalf). These
officials are the ones elected to
represent the people and are the ones

that the public holds directly
accountable for the actions of those
government units.

(2) Both Program and Financial Officials
Many regulatory agencies have

functional counterparts in State, local,
and tribal governments, e.g., those
government officials who implement or
enforce regulatory responsibilities
required in whole or part by the Federal
agency. These local officials tend to be
those most familiar with the Federal
agency’s regulatory program, and should
be consulted as a source of important
information concerning the likely effects
of, or effective alternatives to, Federal
regulatory proposals.

In addition, agencies should consult
with those State, local, and tribal
officials most directly responsible for
ensuring the funding of compliance
with the Federal mandate, e.g., the
applicable treasury, budget, tax-
collection, or other financial officials.
These officials are institutionally
responsible for balancing the competing
claims for scarce State, local, or tribal
resources.

(3) Washington Representatives
It is also important that Federal

agencies consult with Washington
representatives, where available, of
associations representing elected
officials. These Washington
representatives often know which local
elected officials are the most
knowledgeable about, interested in, or
responsible for, implementing specific
issues, regulations or programs, and can
ensure that a broad range of government
officials learn of and provide valuable
insight concerning a proposed
intergovernmental mandate.

(4) Small Governments
Agencies should make special efforts

to consult with officials of small
governments, and to develop a plan for
such consultation under section 203 of
Title II of the Act. Agencies may wish
to consider several mechanisms for
reaching small governments, including
special task forces, periodic mailings
through small government associations,
or communication through rural
development councils.

D. How Much Consultation Should
There Be?

The scope of intergovernmental
consultation should be based on
common sense and be commensurate
with the significance of the action being
taken. The more costly, the more
potentially disruptive, the more broadly
applicable, the more controversial the
proposed Federal intergovernmental

mandate—the more consultation there
should be. An agency should decide the
extent of its consultation on a case-by-
case basis; a one-size-fits-all
prescription is neither appropriate nor
desirable.

E. What Should Be the Content of
Consultation?

Agencies should seek views of State,
local, and tribal governments regarding
costs, benefits, risks, and alternative and
flexible methods of compliance
regarding their regulatory proposals.
Agencies should also seek views on
potential duplication with existing laws
or regulations at other levels of
government, and on ways to harmonize
their rules with State, local and tribal
policies and programs.

To assist with these consultations,
agencies should first estimate the direct
costs to be incurred by the State, local,
or tribal governments in complying with
the mandate and then inform the
affected governmental units of these
cost estimates. Estimates should cover
both up-front and recurring costs, for a
reasonable number of years after the
rule is to be put into effect. To the extent
practicable, agencies should make
reasonable efforts to disaggregate these
cost estimates as they affect the various
levels of government, or otherwise
provide the criteria by which those
affected can disaggregate the cost
estimates in order to determine the
potential costs to themselves. Where
quantitative estimates are not feasible,
agencies should work with other levels
of government to discern and discuss
qualitative costs.

Agencies should also consult on and
estimate the benefits expected from the
mandate for States, localities, tribes, and
their residents and businesses.
Estimates should cover both up-front
and recurring benefits for a reasonable
number of years after the rule is to be
put into effect. To the extent practicable,
agencies should make reasonable efforts
to disaggregate these benefit estimates as
they affect the various levels of
government, or otherwise provide the
criteria by which those affected can
disaggregate the benefit estimates in
order to determine the potential benefits
to themselves. Where quantitative
estimates are not feasible, agencies
should work with other levels of
government to discern and discuss
qualitative benefits.

Agencies should also, during the
consultative process, seek views on the
expected method of compliance.
Governmental units may have
suggestions as to how to achieve the
Federal regulatory objective in a way
that is more effective, efficient flexible,


