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9 The rule would not apply if the unit did not
contain the minimum number of employees at the
requested location. With regard to situations where
the unit contains a sufficient number of employees
but another location is allegedly a satellite of the
requested location, and by virtue of its very small
size or other characteristics could not be
represented separately from the requested unit, we
would find this to be an extraordinary circumstance
which would require the case be decided by
adjudication. If the other location is so closely
associated to the requested unit that it would
constitute an accretion to that unit if it had been
newly formed, then the petition would have to be
decided under adjudication. Thus, in situations
where it is established that there is a facility which
is a satellite to the requested unit, the latent
inappropriateness of this facility would be directly
relevant to the separate appropriateness of the
requested unit.

10 Single location cases may also be decided by
adjudication if one of the elements of the rule is not
present, e.g., the locations are less than one mile
apart. This, however, is not an extraordinary
circumstance, but a case to which the rule does not
apply. In extraordinary circumstances, the rule on
its face applies, but once extraordinary
circumstances are established, the rule is
inapplicable and the case is decided by
adjudication.

appropriate under the rule must contain
a minimum number of employees, or
likely eligible voters. The NAM (C–12)
argued that in multi-location cases, the
number of employees at a location has
never been a factor, and would result in
separating employees despite their
strong community of interest. We agree
that seldom has the number of
employees been listed as a factor, but
neither has the Board ever used
rulemaking on this issue; we feel more
comfortable finding a requested separate
location unit automatically appropriate
if it contains more than a mere handful
of employees. The rule was limited to
the relatively large number of 15
employees with the belief that the rule
should not apply to very small units as
these are more problematical and their
appropriateness should be left to
adjudication. For example, locations
with a smaller number of employees
may be more likely to be satellites of
other locations that might not be
appropriate separate from the main
facility.9

Because the specific figure of 15
employees in the requested unit is not
grounded on any mathematical
rationale, we invite comments on
possible alternatives to this proposed
minimum number of employees. One
possibility is for the Board to reduce the
number to 6 or more employees, which
would be consistent with the minimum
requisite number of unit employees to
which the health care rule applies.
Collective Bargaining Units in the
Health Care Industry, 54 FR 16336,
16341–42 (1989), reprinted at 284 NLRB
at 1580, 1589–90. There, the Board
stated that petitions for 5 or fewer
employees would be decided by
adjudication. The Board noted that there
was ‘‘no ineluctable logic’’ to the
number five, but indicated it was
concerned that units of smaller numbers
of employees would be impractical in
the health care industry and that the
employees’ concerns for a separate unit
might be outweighed by concerns over

disproportionate, unjustified costs, and
undue proliferation of units. Id., 54 FR
at 16342, reprinted at 284 NLRB at 1588.

Another alternative figure could be
based on statistics from the Board’s
annual reports. Those reports contain a
table analyzing the size of units in RM
and RC representation elections for
closed cases in each fiscal year. The
statistics are not broken down for single
location elections, however. The tables
specify the number and relative
percentage of all Board elections based
on the sizes of the units the eligible
employees voted in. The size of the
various categories of units begins
‘‘Under 10’’ and increases in increments
of 10. The Board does not maintain
statistics for any smaller units. For fiscal
year 1992, 22.6% of all elections
occurred in units of fewer than 10
employees; and 20.8% of elections
occurred in units of 10 to 19 employees.
Thus, 43.4% of all elections in fiscal
year 1992 were in units of 19 or fewer
eligible voters. 57 Ann. Rep.
Appendices, Table 17 (RC and RM
Elections). For 1993, 19.6% of the
elections were in units of 10 or fewer
eligible voters; 20.5% were in units of
10 to 19 eligible voters. 58 Ann. Rep.,
Appendices, Table 17. For fiscal year
1994, the Board’s preliminary statistics
indicate that 19.7% of the elections
were in units of 10 or fewer employees,
and 19.5% were in units of 10 to 19
employees. Thus, it could be that a
smaller number should be used as the
threshold for the rule’s applicability.

Whatever figure ultimately is
contained in the rule, smaller single
location units will not be precluded
from being found appropriate. Their
appropriateness, however, will not be
decided by application of the rule but
rather by adjudication.

d. Summary and tentative
conclusions. We believe that when
locations are geographically distant,
interchange is minimal, a statutory
supervisor is present, and the requested
unit contains 15 or more employees, in
most single location cases, the Board
will find the requested single location
unit appropriate; these factors also are
clear and easily ascertainable. The
proposed rule sets forth these factors as
standards. We are open to comments on
all these factors, as well as suggestions
on possible alternative standards.

This rulemaking is not an attempt to
shoehorn all single location unit cases
into decision by rulemaking; it is rather
an attempt to decide the majority of
routine single location cases in a more
expeditious manner. Where the stated
elements of the rule do not exist, or the
cases otherwise present unusual or
novel issues, the rule will not apply. As

discussed in more detail in the next
section on the extraordinary
circumstances exception, the novel and
unusual cases will fall outside the rule
and will be decided by adjudication.

Finally, we are aware of the paucity
of empirical information on the
feasibility or practicality of bargaining
in single facility as opposed to multi-
facility units. We specifically invite
comments as to feasibility of bargaining
in units based on these proposed
elements or other elements.

IV. Extraordinary Circumstances
Exception

In order to ensure due process, the
Board has included in the proposed rule
an exception for ‘‘extraordinary
circumstances.’’ Even when the rule
otherwise applies, the extraordinary
circumstances exception renders the
rule inapplicable upon a showing of
good cause, and allows for adjudication,
or individual treatment of unique cases
so as to avoid accidental or unjust
application of the rule.10 While the
petitioner or representative of the
employees in the requested unit has the
burden of establishing the elements of
the rule, the party seeking to invoke the
extraordinary circumstances exception
has the burden of establishing, at first by
an offer of proof and later, if
appropriate, by the introduction of
evidence, that the extraordinary
circumstances exist. If the evidence
proffered constitutes an extraordinary
circumstance, the case will be decided
by adjudication. As is true with the
health care rule, see 53 FR at 33932,
reprinted at 284 NLRB 1573, our intent
is to construe the extraordinary
circumstances exception narrowly, so
that it does not provide an excuse,
opportunity, or ‘‘loophole’’ for
redundant or unnecessary litigation and
the concomitant delay that would
ensue.

We have codified the definition of
extraordinary circumstances in the rule,
as well as the burden, so that it is clear
what this provision means. One
common misconception regarding this
exception to the rule is evident from our
experience with the health care rules.
The Board decides first whether the
proffered evidence is an extraordinary
circumstance. But even where the Board
finds that an extraordinary circumstance


