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this requirement, the cooperative
suggested that its proposal be amended
by inserting a new paragraph in
§ 1131.10(a), which would read as
follows:

(2) Produces in his own herd a rolling
average during the preceding three months of
135 percent of Class I route disposition. If
such person’s milk production from his own
herd falls below 135 percent of Class I route
disposition in any such period, such person
shall be pooled in the next succeeding month
and continue to be pooled until production
from his own herd equals or exceeds 135
percent of Class I route disposition for a three
month period.

The UDA proposal should not be
adopted. It lacks objective standards and
instead relies on many subjective
judgments, which would make it very
difficult to administer and enforce. In
addition, it would penalize P–Hs and
fully regulated handlers even when a P–
H was operating in a totally
unobjectionable manner. For example, if
a P–H serviced an account with a fully
regulated handler and each party
contributed a fixed amount of fluid milk
products each month to the account, the
order, as modified by UDA’s proposal,
would nonetheless treat the P–H’s
deliveries as receipts of the pool plant
and penalize the pool plant as described
above.

Although UDA did not include any
specific order language to address the
appropriate size of a P–H, the
cooperative attempted to modify the
language of its proposal to restrict the
P–H exemption to a ‘‘family-type farm
operation.’’ The Administrative Law
Judge presiding at the hearing
disallowed the modification but
permitted the testimony as an ‘‘offer of
proof.’’ We concur with the Judge that
this modification is beyond the scope of
the hearing.

A representative of the National Milk
Producers Federation (NMPF) appeared
at the hearing to present a proposal that
was ruled by the Administrative Law
Judge to be outside the scope of the
hearing. The NMPF proposal would
have limited the size of a P–H. The
witness stated that the NMPF was
offering the proposal as an alternative to
the UDA proposal because, in his
opinion, the UDA proposal would be
impossible to administer or enforce.

A consultant for Heartland Dairy
testified in support of a modified
Heartland Dairy proposal that would
enable a P–H to purchase unlimited
supplies of supplemental milk from any
source, but which also would require
the P–H to make a payment into the
order’s marketwide pool each month to
compensate the market’s producers for
carrying Heartland’s reserve supply of

milk. The consultant stated that the goal
of the Federal order program is to insure
minimum prices to dairy farmers. This
goal, he said, could be accomplished
without fully regulating producer-
handlers.

The modified proposal of Heartland
Dairy calls for the P–H to make a
payment into the pool each month
based on the difference between the P–
H’s production in the current month
and its lowest month’s production
during the immediately preceding 12
months. The difference in production
between the current month and the
lowest month would be prorated to the
P–H’s utilization of milk in each class
in the current month. The payment
would then be computed by: (1)
Multiplying the pounds assigned to
Class I by the difference between the
Class I price and the blend price (a
positive value); (2) multiplying the
pounds assigned to Class II by the
difference between the Class II price and
the blend price (a positive or negative
value); (3) multiplying the pounds
assigned to Class III by the difference
between the Class III price and the
blend price (a negative value); and (4)
adding these products together. If the
current month’s production were less
than the lowest month’s production
during the preceding 12 months, no
payment would be required.

There can be no argument with
certain basic facts that must be taken
into consideration in resolving the
problems described in the hearing
record. First, the seasonal variation in
production in this market is significant,
and this variation in production
adversely affects the cost of handling
and manufacturing the market’s reserve
supply of milk. From the evidence in
the record, it would appear that this
burden falls largely on UDA.

Second, there is really only one place
to economically dispose of surplus milk
for manufacturing use: UDA’s butter-
powder plant at Tempe. This lack of
viable economic alternatives leads to
marketing practices which some parties
in the market deem to be ‘‘disruptive’’
and which nearly all parties in the
market concede result in an unequal
sharing of the cost of maintaining the
market’s reserve supply of milk.

Third, there is really only one place
to obtain supplemental supplies of milk
in this market. UDA accounts for 88
percent of the producer milk in the
market, and Shamrock Foods accounts
for the remaining 12 percent, which is
largely used for its own use, except for
the amount which it supplies to
LaCorona Yogurt.

The recommended and revised
recommended decisions concluded that

additional flexibility was needed in the
order to permit a P–H to bear its pro rata
share of the cost of maintaining the
market’s reserve supply while, at the
same time, operating in a reasonably
efficient manner. Those decisions
recommended the adoption of a formula
for computing the degree to which a
producer-handler was relying on the
market to bear its reserve supplies and
the imposition of a pool payment to
remunerate the market for carrying the
P–H’s reserve supply.

This final decision abandons that
recommendation and substitutes, in its
place, a far simpler provision which is
designed to prevent a similar problem
from ever occurring rather than to
control it once it has started. It
accomplishes this goal by inserting a
new paragraph—(a)(3)—in the producer-
handler definition (§ 1131.10) which
specifically prohibits the type of activity
that Heartland Dairy engaged in.

Heartland Dairy was able to
manipulate the producer-handler
provision of the order because Jackson
Foremost Foods was willing to perform
a balancing function for Heartland. Both
Heartland and Jackson provided Fry’s
Food Stores with the same fluid milk
product in the same-sized container
with the same label on it. Consequently,
specifically prohibiting similar types of
practices now seems to us to be the least
burdensome way to amend the order to
insure that this situation does not arise
again.

While we continue to believe in the
viability of the approach taken in the
recommended decisions, we also
recognize that this approach may
require further ‘‘fine-tuning,’’ may be
difficult to administer or enforce, and
surely would complicate the order.
Therefore, given the changes which
have occurred in this market since the
time of the hearing, we must conclude
that a simple provision that bars the
activity which led to the problem is the
most effective and least burdensome
way to prevent its recurrence.

This final decision continues to
embrace several of the other proposed
changes adopted in the revised
recommended decision. Specifically, it
amends the order to permit a P–H to
obtain supplemental fluid milk products
by transfer or diversion from pool plants
and other order plants, and by diversion
from a cooperative bulk tank handler.
However, it limits such receipts to 5,000
pounds or 5 percent of the P–H’s
monthly fluid milk product disposition.
No other sources of supply will be
allowed regardless of whether such
purchases entered the P–H’s plant or
were acquired elsewhere.


