
4848 Federal Register / Vol. 60, No. 16 / Wednesday, January 25, 1995 / Rules and Regulations

82 See Adolf Coors Company, 34 FERC ¶ 61,209
(1986).

83 At this juncture, the Commission believes it is
appropriate to determine whether a project has been
fundamentally altered on a case-by-case basis.

84 PURPA does not define the term ‘‘waste.’’ In
the preamble to its final rule implementing PURPA,
the Commission defined waste as ‘‘by-product
materials other than biomass.’’ FERC Stats. and
Regs., Regulations Preambles, 1977–1981 ¶ 30,134
at 30,934. In Kenvil Energy Corporation (Kenvil), 23
FERC ¶ 61,139 (1983), the Commission found that,
to be waste, an energy source must be both a by-
product and have no commercial value.
Subsequently, the Commission found that applying
the by-product test is not only cumbersome, but

turbines as long as the turbines are
linked in a sequential energy flow.
While SDG&E believes that the
proposed definition of sequential use of
energy was too vague, the Commission
notes that the new definition explicitly
considers the operating standard with
respect to topping-cycle cogeneration
facilities. Under the operating standard,
5 percent of the total energy output of
a topping-cycle cogeneration facility
must be useful thermal energy output in
order for a facility to meet the
sequentiality requirement.

The Commission agrees with
American Cogen and Electric
Generation Association that it is unduly
burdensome for cogenerators to compile
data on net useful thermal energy
output that accounts for host equipment
inefficiencies, and that this requirement
would not be consonant with
streamlining the QF regulations. It is not
practical to account for inefficiencies
related to each piece of host equipment.
The Commission, however, agrees with
SDG&E’s proposal to clarify the
definition of useful thermal energy
output to clearly account for such
common applications as space heating
and space cooling, and domestic water
heating.

The Commission declines to adopt
Independent Energy Producers’
proposal to create a non-exclusive list of
useful thermal energy output
applications and processes similar to
the proposed list for waste fuels. Since,
by design, most thermal applications
and processes are common and,
therefore, presumptively useful, a listing
of permitted thermal applications/
processes would be virtually impossible
to compile. Also, any such list would
likely exclude unforeseen variations of
previously allowed thermal
applications/processes that would also
fall within the presumptively useful
category.

SDG&E has raised a concern about
separate firing in combined cycle
facilities, in which fuel is used to
produce steam, some of which is
directly used in the thermal application/
process and some of which is used in an
extraction turbine generator to produce
additional electric energy and
subsequently additional thermal output.
As long as the direct and indirect use of
thermal output amounts to 5 percent of
the facility’s total energy output, the
facility meets the operating standard
and the sequential use of energy
requirement. The Commission does not
allow the use of duct burners (i.e.,
separate firing of heat recovery boilers)
solely to produce electric power in

condensing turbine configurations.82 In
response to SDG&E’s suggestion to
modify the independent business
purpose test, the Commission, has not
proposed to modify its Electrodyne
standard in this proceeding. Thus,
SDG&E’s proposal is beyond the scope
of the instant proceeding.

The final rule adopts § 292.202(s)
accordingly.

3. Section 292.204(a)—Criteria for Small
Power Production Facilities

In the NOPR, the Commission
proposed to amend § 292.204(a) of its
regulations to reflect the addition by
Congress of subsection 3(17)(E) of the
Federal Power Act (FPA) pursuant to
the Solar, Wind, Waste, and Geothermal
Power Production Incentives Act of
1990, as subsequently amended in 1991
(the Incentives Act). Subsection 3(17)(E)
temporarily removed the otherwise
applicable subsection 3(17)(A) 80 MW
size limitation on eligible small power
production facilities.

Eligible facilities are those solar,
wind, waste and geothermal powered
small power production facilities for
which either a notice of self-
certification, or an application for
Commission certification, was
submitted to the Commission by
December 31, 1994. In addition,
construction of eligible facilities must
commence not later than December 31,
1999, or, if not by then, reasonable
diligence must be exercised toward the
completion of such facilities taking into
account all factors relevant to their
construction.

Comments: EEI suggests that the
Commission require that operators of
eligible facilities provide evidence that
they have made a good faith effort
toward the timely completion of such
facilities by December 31, 1999, taking
into account all factors relevant to their
construction, in order to maintain
eligibility for exemption from the size
restriction.

Independent Energy Producers
expresses concern that under the
Incentives Act, as amended, existing
small power production facilities of
greater than 80 MW may lose their
qualifying status if they must be
recertified subsequent to December 31,
1994. They request that the Commission
clarify that recertification of an existing
eligible solar, wind, waste or geothermal
small power production facility larger
than 80 MW after December 31, 1994,
will not endanger that project’s
qualifying status. Independent Energy
Producers asserts that it would be

unreasonable to interpret the Incentives
Act, as amended, to take away existing
benefits from a project which otherwise
meets all eligibility requirements simply
because it undergoes modification or
some other change in circumstances, not
related to the size cap, requiring a
subsequent filing some time during the
project’s useful life. Such modifications
include minor changes in a project’s
size, transmission routing, or ownership
and occur frequently, according to
Independent Energy Producers.

Commission Response: In adding
Subsection 3(17)(E) to the FPA,
Congress only required that applicants
exercise reasonable diligence toward the
completion of construction of eligible
small power production facilities, in
those instances when construction has
not commenced by December 31, 1999.
In deciding to allow eligible small
power producers to start construction
after December 31, 1999, Congress
obviously considered the potential for
delays, yet, notably, it did not establish
a requirement that construction be
completed by any particular date.
Therefore, it would not be appropriate
for the Commission to adopt EEI’s
suggestion to require in all cases eligible
small power producers to demonstrate
reasonable diligence to complete
construction of eligible facilities by
December 31, 1999.

In response to Independent Energy
Producers, we do not believe that an
eligible solar, wind waste or geothermal
facility will lose QF status if,
subsequent to December 31, 1994, such
facility either files a notice of self-
recertification or an application for
Commission recertification, as long as
the project is not fundamentally altered
from the project described in the notice
of self-certification or application for
Commission certification filed prior to
January 1, 1995.83

The Commission will retain the
proposed regulatory text for 18 CFR
292.204(a).

4. Waste

In the NOPR the Commission
proposed to drop the existing definition
of ‘‘waste’’ as a by-product material.84


