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22 In the SNPRM, 59 FR 48692, n. 72, EPA stated
its belief that all standards applicable to a
segregable program must be implemented to assure
that specific vehicles are subject to the same
emissions requirements. Upon further review, EPA
believes that individual emission standards may be
implemented as long as the ‘‘third car’’ and ‘‘sales
limitation’’ requirements of section 177 are not
violated by the omission of any standard.

23 EPA is not relying on the discussion in section
V. A. of the SNPRM (59 FR at 48694–48695) for the
statement of basis and purpose for today’s action,
but is relying on the discussion in section V. B. (59
FR at 48695).

Rather, the Agency concludes that the
ZEV production mandate is not required
to meet the identical standards
provision under section 177, whether or
not the mandate is a standard relating to
control of emissions. Section 177 does
not require adoption of all California
standards for a particular model year,
but only requires that if a state adopts
motor vehicle standards, those
standards that are adopted must be
identical to California’s standards.22 The
ZEV production mandate and the
remainder of the LEV program can be
segregated from each other, and the ZEV
mandate is not essential for
implementation and enforcement of the
remainder of the LEV program, which is
a fully functional and enforceable motor
vehicle emissions program. States
adopting the LEV program therefore
need not adopt the ZEV mandate to
comply with the requirement for
identical standards under section 177.

4. Incorporation of Minor Provisions of
the California LEV Program

The OTC’s recommendation does not
spell out every detail of the California
LEV program that it intended to
incorporate into the recommended
program. As discussed in more detail in
the SNPRM and the response-to-
comments documents, EPA interprets
the OTC’s recommendation to
incorporate the requirement that
standards be identical to the California
LEV program, and to include any
secondary requirements of the
California program necessary to ensure
consistency with section 177 for 1999
and later model year passenger cars and
light-duty trucks. See 59 FR at 48693.
Determinations regarding which
portions of the California LEV program
are required for consistency with
section 177 will be made in the review
of each state plan.

5. NMOG Fleet Average
State adoption of the NMOG fleet

average does not violate section 177, as
explained in the SNPRM. See 59 FR at
48693. The fleet average requirement is
a primary component of the California
program that is necessary to ensure
specified emission reductions. Adoption
of it by other states is consistent with
the identical standards requirement of
section 177. The NMOG average
requires that a certain number of lower-

emitting vehicles must be sold in order
to assure compliance, but does not
prohibit the sale of any California-
certified car. State incorporation of the
NMOG average is therefore consistent
with section 177’s provision that states
cannot restrict the sales of California-
certified vehicles.

6. Averaging, Trading, and Banking
Manufacturers claim that states must

allow manufacturers to carry over to
OTR states any banked credits
manufacturers have received in
California in model years leading up to
1999. Since California’s LEV program
begins before model year 1999, each
manufacturer is allowed to generate and
bank credits under California’s program
prior to 1999. The manufacturer may
use these credits to reduce the
stringency of the NMOG standards it
must meet in California in model year
1999 and, to some extent, later years.
For OTC states that begin the program
in model year 1999, manufacturers
would not be able to generate and bank
credits in that state before that year.
Forcing manufacturers to meet the
NMOG fleet average in 1999 without the
ability to use banked credits would,
according to manufacturers, violate
section 177 by requiring a different
vehicle mix and, in effect, more
stringent standards, in 1999. Therefore,
auto manufacturers arguably could have
to meet a more stringent NMOG fleet
average requirement in model year 1999
than they would have to meet in
California in that year.

EPA concludes that the availability of
credit banking in California prior to
model year 1999 does not cause the
OTC’s recommended program to violate
the identical standards requirement of
section 177. In addition, states do not
have to accept credits manufacturers
have banked in California in model
years prior to 1999.

The specific language of section 177
indicates that the existence of banked
credits from a previous model year
should not prevent states from enacting
the same NMOG fleet average
requirements as California has for 1999
and later years. Section 177 states that
‘‘any State * * * may adopt and enforce
for any model year standards * * * and
take other actions * * * if * * * such
standards are identical to the California
standards for which a waiver has been
granted for such model year.’’
(Emphasis added.) Section 177
explicitly refers to standards (and other
actions) taken with regard to a specific
model year. Thus, as the OTC LEV
program’s NMOG fleet average for the
1999 and later model years is identical
to the California NMOG fleet average

that California has in effect for those
model years, there is no conflict with
section 177. Moreover, the ‘‘limitation
on California vehicles’’ language is
concerned with ensuring that ‘‘types’’ of
California vehicles are not prohibited in
section 177 states. It is not designed to
ensure that manufacturers’ vehicle
mixes in all states are identical.

However, as discussed in part V
below, EPA believes that a state, if it so
chose, could implement the NMOG fleet
average to account for manufacturers’
inability to bank credits in that state
prior to the start of the OTC LEV
program in that state. EPA believes that
there may be advantages to states and
manufacturers if states did account for
the manufacturers’ inability to bank
credits in OTC LEV programs prior to
model year 1999. For further
explanation, see EPA’s discussion in the
SNPRM (59 FR at 48694) and the
response-to-comments documents.

7. Applicability of Section 177 in States
Without Plan Provisions Approved
Under Part D of Title I

All states in the OTR have plan
provisions approved under part D of
title I of the Act, and therefore satisfy
this prerequisite for eligibility under
section 177. All states other than
Vermont have ozone nonattainment
areas with associated SIPs approved
under part D. Vermont has plan
provisions approved under part D
related to earlier nonattainment
problems. See 40 CFR 52.2370(c)(10). In
addition, EPA has very recently
approved Vermont’s plan provisions
related to emissions statements in order
to fulfill obligations under part D as
revised by the 1990 Amendments to the
Act.

V. Action on OTC Petition, Issuance of
Findings of SIP Inadequacy, and
Requirements for SIP Revisions

A. Action on OTC Petition and
Explanation of SIP Call 23

Based on the factual conclusions and
legal interpretations presented in
section IV.A. above, EPA determines
through today’s action that, until such
time as EPA finds that an acceptable
LEV-equivalent program is in effect,
adopting OTC LEV throughout the OTR
is necessary to bring certain areas into
attainment (including maintenance) by
the dates provided in subpart 2 of part
D of title I of the Clean Air Act. Based
on the conclusions presented in section


