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17 For purposes of today’s action, the additional
benefits of ZEVs are NMOG evaporative and NOx
tailpipe emissions. Because the LEV program’s fleet
NMOG average is unaffected by the ZEV mandate,
the ZEV mandate does not affect fleet NMOG
tailpipe emissions, but the mandate does result in
increased reductions of NMOG evaporative and
NOx tailpipe emissions. Commenters also suggested
that auto manufacturers be responsible for CO,
toxics and CO2 benefits of ZEVs, but consideration
of these benefits is beyond the scope of the
Agency’s authority under section 184, which
pertains solely to ozone pollution and its
precursors.

18 EPA need not resolve whether it is appropriate
to rely on such a letter to determine the OTC’s
intent.

19 Even if the OTC had intended that EPA require
state programs requiring from the new motor
vehicle sector the additional benefits provided by
a ZEV production mandate, it is unlikely that EPA
could issue such a requirement. EPA received no
comments explaining how, without adopting a ZEV
mandate, states could require the additional ZEV
mandate emission benefits from the new motor
vehicle sector and not violate sections 209 and 177.

located in section V of the docket. EPA
now estimates that those migration
effects result in a 16 ton per day
increase in VOC emissions and a 28 ton
per day increase in NOX emissions in
2005 over EPA’s previous estimates of
highway vehicle emissions under the
OTC LEV program. However, the
benefits of the OTC LEV are still
substantial and EPA continues to
believe that the information above and
in the SNPRM (see conclusion 59 FR at
48682) supports the conclusion that all
of the emission reductions associated
with the OTC LEV program are
necessary and that no options other than
that program are currently available to
achieve reductions from new motor
vehicles. The OTC LEV program is
necessary unless an acceptable LEV-
equivalent program is in effect.

The OTC LEV program would be
reasonable and practicable in the OTR,
as explained in the SNPRM, 59 FR at
48683–48684. EPA granted California a
waiver for the LEV program based on a
finding of technical feasibility and
adequate lead-time; the California Air
Resources Board (CARB) has continued
to find the program feasible with
certification of several categories of
LEVs; New York and Massachusetts
have also found that the program is
reasonable; and the legislative history of
section 177 reflects the notion that
extension of California standards to
other states would not place an undue
burden on auto manufacturers.

iv. ZEV Equivalency

EPA requested comment in the
SNPRM on whether it should use its
authority under section 184 to include
a ‘‘ZEV equivalency’’ requirement—i.e.,
to require the OTR states to achieve the
additional emissions reductions
associated with the ZEV production
mandate if the Agency were not to
require the OTR states to adopt the ZEV
mandate. See 59 FR at 48684. EPA noted
that in an August 4, 1994, letter, the
Chair of the OTC stated that, for
purposes of discussing different options
with the auto manufacturers, any
alternative should be compared to the
full LEV program, including the ZEV
mandate. In addition, commenters
suggested that EPA require that states’
programs compel the automobile
manufacturers either to sell ZEVs or to
achieve equivalent reductions from the
new vehicle sector.

EPA has decided that today’s action
should not require states to achieve
those benefits of the ZEV production
mandate that are not otherwise provided

by the OTC LEV program.17 First, EPA
does not interpret the OTC’s
recommendation as recommending that
EPA issue such a requirement.
Regarding the ZEV production mandate,
the OTC’s February 10, 1994,
recommendation states:

To the extent that a Zero Emission Vehicle
sales requirement must be a component of a
LEV program under Section 177, such a
requirement shall apply. Further, if such a
Zero Emission Vehicle sales requirement is
not a required component of programs
adopted under Section 177, individual States
within the OTC may at their option include
such a requirement and/or economic
incentives designed to increase the sales of
ZEVs in the programs they adopt.

Thus the OTC states clearly
recommended that they be obligated to
adopt the ZEV mandate only if it were
legally required for adoption of the LEV
program under section 177. Since EPA
has concluded that states adopting the
LEV program are not obligated to adopt
the ZEV mandate under section 177 (see
discussion in section IV.B.3. below), the
OTC states have not recommended that
EPA require state adoption of the ZEV
mandate. The states also clearly
expressed their wish to retain authority
as individual states to adopt ZEV
mandates. This in no way suggests that
the states wanted EPA to require those
who choose not to adopt a ZEV
production mandate to achieve its
benefits through other requirements
applicable to manufacturers of new
motor vehicles.

The February 10 recommendation
does not elsewhere reflect any desire
that EPA require the states to achieve
the additional benefits associated with a
ZEV mandate. The recitation clauses in
the OTC’s recommendation state the
OTC’s expectation that EPA should
evaluate alternatives to the OTC LEV
program according to specified criteria.
This does not, however, amount to a
request that EPA require that states
achieve the benefits associated with the
ZEV mandate. Rather, EPA believes this
is best understood as indicating the
OTC’s desire that EPA should consider
other options to achieve the same
reductions from new motor vehicles
through a LEV-equivalent program. In so

doing, EPA believes the OTC’s
recommendation is best understood to
underscore that such an option should
also advance technology.

Second, the August 4, 1994 letter from
the OTC does not support the view that
EPA should require that states achieve
the additional emissions benefits of the
ZEV mandate. That letter does not
purport to interpret the OTC’s February
10 recommendation.18 Rather, that letter
sets forth the OTC’s principles in
approaching negotiations with the
automakers regarding a LEV-equivalent
program. The August 4 letter reflects the
OTC’s desire that the OTC’s agreement
to accept a LEV-alternative would not
deprive the OTC states of the ZEV
benefits that they would otherwise have
the option to require. This is entirely
different from a recommendation that
EPA require that the states achieve the
ZEV benefits.19

d. The Effect of a Possible LEV-
Equivalent Program on the Need for
OTC LEV

As mentioned above, EPA is
continuing to work with the interested
parties to determine whether a LEV-
equivalent program could be developed.
Several commenters have argued that
the possibility of a LEV-equivalent
program precludes EPA from finding
that OTC LEV is necessary. EPA
disagrees with these commenters for the
reasons given in the SNPRM, 59 FR
48683 (cols. 2–3). There is no currently
available method (other than adoption
of a LEV program under section 177) for
a state unilaterally to require emission
reductions from new motor vehicles.
The alternative program being
developed by interested parties is not an
option that individual states can adopt
now. The alternative requires the
automakers’ consent to tighter standards
and the automakers have made it clear
that their consent will not be given
without certain conditions being met—
including the condition that all OTC
states agree to the alternative. Not all
OTC states have agreed to an alternative,
and EPA does not have authority to
require them to do so. In addition, the
automakers have indicated that their
agreement to a LEV-equivalent program
is contingent on New York and


