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11 This is likely to be true for any actions ordered
under section 184 or 110. EPA would not need the
authority of section 110 and 184 to require states
to promulgate standards already required by law.

control measure that must be adopted
and implemented in the near term for
the state to achieve fully the emissions
reductions necessary to mitigate
transport adequately. However, while
the states’ failure merits even closer
EPA oversight of these states’ progress
in SIP development, EPA believes that
a general finding of SIP inadequacy is
not yet warranted. While, for the
reasons described above, EPA is
drawing an exception with respect to a
finding of SIP inadequacy based on the
absence of a LEV program from these
SIP, EPA still believes it should
generally allow states the first
opportunity to address transport and
their attainment demonstrations
together in their forthcoming SIP
revisions before the Agency exercises its
SIP-call authority more broadly to
address non-LEV deficiencies.

Even though the attainment
demonstrations are now overdue, states
are in the process of incorporating many
additional control measures into their
SIPs for purposes of meeting their
obligations and are actively working to
adopt regional strategies to address
transport. In fact, as discussed in greater
detail below, after publication of the
SNPRM the OTC states signed a
Memorandum of Understanding to
adopt stringent controls on NOx

emissions from stationary sources that
will apply region-wide throughout the
OTR. EPA will continue to track the
states’ progress in adopting control
measures to achieve the necessary
reductions in time for downwind states
to meet their attainment deadlines and
to maintain the NAAQS thereafter, and
if those efforts prove insufficient, EPA
may consider making a more
comprehensive finding of SIP
inadequacy if other measures are
lacking.

C. Consistency of EPA Action With
Sections 177, 202 and 209 of the Act

EPA reaffirms its initial determination
and rationale that its decision is
consistent with sections 177, 202 and
209. See 59 FR 48670–48671. As
discussed in the SNPRM, section
202(b)(1)(C) only precludes the Agency
from promulgating national standards
under section 202 that modify certain
specified standards prior to model year
2004. This is not a general prohibition
against all EPA action relating to the
control of emissions from motor
vehicles. In acting under section 184
and section 110, however, EPA is not
imposing mandatory federal standards.
Rather, EPA is requiring the states to
exercise their own independent
authority under section 177 to
promulgate state regulations relating to

the control of emissions from motor
vehicles. That state authority is not
limited by section 202(b)(1)(C). Thus,
this action relies not on EPA’s authority
under section 202 (which would be
limited by section 202(b)(1)(C)), but on
EPA’s authority under sections 110 and
184, to mandate state action that would
otherwise be discretionary.

Some commenters note that EPA is
requiring states to act under section 177
in a manner that would otherwise be up
to the discretion of the state.11 However,
as discussed above, sections 110 and
184 give the Administrator authority to
impose ‘‘additional control measures’’
(i.e., measures over and above those
required under other provisions of the
Act) on states. Moreover, section
110(a)(2)(D) requires SIPs to contain
provisions prohibiting ‘‘any source or
other type of emissions activity’’ from
emitting air pollution that interferes
with attainment or maintenance in other
states. This language is sufficiently
broad to include motor vehicles. There
is no indication that section 184 is
limited in effect to stationary sources or
that state standards for automobiles
were excluded from the ‘‘additional
control measures’’ that EPA could
require under section 184.

IV. Basis for Requiring OTC LEV or a
LEV-Equivalent Program

EPA’s explanation of the proposed
basis for approval of the OTC LEV
recommendation comprises the primary
subject of the SNPRM. See 59 FR at
48671–48694. This detailed explanation
is not repeated here. Rather, the
following discussion references many of
the portions of the SNPRM on which
EPA is relying for today’s action. In
addition to these references and a
summary, this discussion only
addresses changes to and elaborations
upon EPA’s explanation of its basis for
action. In addition to the rationale set
forth in this notice and the response-to-
comments documents, EPA is also
relying on the SNPRM as the basis for
today’s SIP call, except as otherwise
explained in the response-to-comments
documents or in this preamble, or where
the SNPRM is inconsistent with those
documents. EPA bases its requirement
for states to adopt the OTC LEV program
on its determinations that the emissions
reductions that the program achieves are
necessary to bring certain
nonattainment areas into attainment
(including maintenance) of the ozone
standard by the dates applicable under

Subpart 2 of Part D of Title I of the Clean
Air Act; that, unless an acceptable LEV-
equivalent program is in effect, OTC
LEV is necessary because there is no
other currently available method of
achieving these reductions from the
same sources; and that requiring the
OTC LEV program is consistent with
other requirements of the Act. The basis
for each of these determinations is
described in detail in subsections A and
B of this section of the notice.

A. Necessity
EPA’s conclusion that the emission

reductions achieved by the OTC LEV
program are necessary to bring certain
nonattainment areas in the OTR into
attainment (including maintenance) of
the ozone standard by their applicable
dates is based on a series of statutory
interpretations and factual
determinations. As set forth in detail
below, EPA is interpreting the
‘‘necessary’’ standard in section
184(c)—as well as the ‘‘significant
contribution’’ and ‘‘interference’’ tests of
section 110(a)(2)(D) read in conjunction
with section 184(c)(5)—as authorizing
the Agency to find ‘‘necessary’’ any
potentially broadly practicable measure
that, in light of the availability of other
potentially broadly practicable
measures, is needed to bring the
downwind areas into timely attainment.
EPA next analyzes the full magnitude of
emission reductions needed for serious
and severe nonattainment areas in the
OTR to attain the standard, and the
degree to which various sections of the
OTR upwind of those respective
nonattainment areas contribute to their
nonattainment. From that analysis EPA
concludes that 50–75% NOX reductions
from every portion of the OTR lying to
the south, southwest, west and
northwest of each of the serious and
severe OTR nonattainment areas, as well
as 50–75% VOC reductions from the
portion of the OTR lying in or near (and
upwind of) each of those nonattainment
areas, are needed to bring each of those
respective nonattainment areas into
attainment by their respective
attainment dates.

EPA then analyzes the potentially
broadly practicable pollution control
measures (other than emission
standards for new motor vehicles) to
determine whether they would achieve
the necessary emission reductions; EPA
concludes that they would not and that
a significant shortfall would remain.
Based on that conclusion, EPA finds
that new motor vehicle tailpipe
emission reductions are necessary to
help fill that shortfall, and that, unless
an acceptable LEV-equivalent program
is in effect, the OTC LEV program is the


