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may be necessary to affirm the selection
of an accurate reference sediment.

Benefits of Reference Sediment
Although the mention of ‘‘reference

sediment,’’ per se, currently is absent
from the Guidelines, this concept is
inherent in both the general purpose
and specific determinations required by
these regulations, and provides the most
effective approach to address current
shortcomings in the existing testing
protocol. Comparison of dredged
material proposed for discharge to
reference sediment provides a more
effective basis for addressing cumulative
effects at a site subject to previous
disposal because the comparison would
be made to sediment which has only
been influenced by ambient conditions,
i.e., the point of comparison would not
be subject to alteration by previous
dredged material discharges. As
subsequent evaluations of dredged
material proposed for discharge at a
particular site would be made in
comparison to reference sediment,
potential difficulties with the use of the
disposal site as a point of comparison
would be addressed. Furthermore, as
the sources of contamination in a
waterbody such as agricultural and
urban runoff are decreased, the
reference sediment, and thus the point
of comparison for proposed discharges
of dredged material, should reflect this
improvement, rather than continuing to
reflect past dredged material discharges.

Adoption of the reference sediment
approach also establishes greater
consistency with testing conducted for
the ocean disposal of dredged material.
A technically appropriate reference
sediment definition that reflects
repetitive use site conditions is an
important component of the Marine
Protection, Research, and Sanctuaries
Act’s ocean dumping program. The
reference sediment approach is integral
to this program’s testing guidance,
‘‘Evaluation of Dredged Material for
Ocean Disposal: Testing Manual,’’
commonly known as the Ocean
Dumping Testing Manual or Green
Book, which was revised and published
by EPA and the Corps of Engineers in
February 1991. In their review of the
Green Book (Science Advisory Board.
1992. Technical review of ‘‘Evaluation
of Dredged Materials Proposed for
Ocean Disposal—Testing Manual.’’
Washington, D.C. EPA–SAB–EPEC–92–
014. 20pp.), EPA’s Science Advisory
Board indicated their support for the
reference sediment concept, but noted
that reference areas must be better
defined and quantified. In their review
of a companion draft testing manual for
waters of the U.S. (Science Advisory

Board. 1994. ‘‘An SAB report:
Evaluation of a Testing Manual for
Dredged Material Proposed for
Discharge in Inland and Coastal
Waters.’’ Washington, D.C. EPA–SAB–
EPEC–94–007. 16pp.), the Science
Advisory Board concluded that ‘‘criteria
for the selection of reference [sediment]
are much too vague and subjective.’’
EPA concurs that these criteria need to
be clearly articulated and will revise the
draft testing manual accordingly upon
final promulgation of this proposed
rule. As a practical matter, the reference
sediment approach has been used by the
ocean dumping program to evaluate
hundreds of proposed discharges. This
experience has demonstrated the
reference sediment approach to be a
protective and scientifically defensible
means of predicting impacts.

The reference sediment approach has
also been applied with similar results in
waters of the U.S. where Green Book
methods were applied. As noted above,
EPA and the Corps are currently
developing a Section 404 Testing
Manual to detail the technical
evaluation and testing requirements
outlined in the testing provisions of the
Guidelines (§ 230.60 and § 230.61). The
draft, entitled ‘‘Evaluation of Dredged
Material Proposed for Discharge in
Waters of the U.S.—Testing Manual
(Draft),’’ adopts the same tiered testing
approach as the Green Book. While
details of the Section 404 Testing
Manual will necessarily be somewhat
different from the Green Book, the
Green Book’s framework and concepts
are an appropriate paradigm for use in
waters of the U.S. The Section 404
Testing Manual was made available for
public review and comment on July 21,
1994 (59 FR 37234).

Executive Order 12866 and the
Regulatory Flexibility Act

Under Executive Order 12866, [58
Federal Register 51,735 (October 4,
1993)] the Agency must determine
whether the regulatory action is
‘‘significant’’ and therefore subject to
OMB review and the requirements of
the Executive Order. The Order defines
‘‘significant regulatory action’’ as one
that is likely to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

It has been determined that this rule
is not a ‘‘significant regulatory action’’
under the terms of Executive Order
12866 and is therefore not subject to
OMB review. Current testing regulations
for evaluating potential chemical,
biological, and physical impacts of a
proposed discharge require comparison
of the material proposed for discharge
with sediment collected from the
disposal site. Under the proposed
revisions, the location of the site from
which sediment is collected for
comparison may differ from current
practice. However, this substitution is
not expected to impose an additional
regulatory burden, as sampling and
analysis costs should remain equivalent.

A reference approach could increase
the number of cases in which test
results indicate an increased likelihood
of a toxic or bioaccumulative effect from
a proposed dredged material discharge.
In a subset of these cases, that increased
likelihood could lead to a factual
determination regarding potential
contaminant effects that is of greater
environmental concern. In a subset of
these cases, that determination could
lead to the use of some management
measure (e.g., placement of a ‘‘cap’’ of
relatively clean dredged material over
the proposed discharge or use of a
confined disposal facility) to comply
with the Guidelines. In such cases, a
regulated party could incur additional
expenditures. However, EPA does not
anticipate that this circumstance would
occur in more than a small number of
cases.

A reference approach could increase
the efficiency of the dredged material
disposal program and lower the costs to
the regulated community. In cases
where ocean disposal and waters of the
U.S. disposal alternatives are
considered, evaluation of test results
would be based on comparable testing
methodologies, thus facilitating the
evaluation of disposal alternatives.
Furthermore, one reference sediment
may accurately characterize a number of
potential disposal sites. In such cases, a
regulated party could reduce testing
expenditures by sampling one reference
location and not each disposal site.

The net impact of the above potential
effects is not expected to be significant.
EPA invites the public to comment on
the potential impacts of this proposed
rule.


