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SUPPLEMENTARY INFORMATION: The FMP
was prepared by the Gulf of Mexico and
South Atlantic Fishery Management
Councils (Councils). The FMP is
implemented through regulations at 50
CFR part 640 under the authority of the
Magnuson Fishery Conservation and
Management Act (Magnuson Act).

Detailed descriptions, backgrounds,
and rationales for the management
measures in Amendment 4 and the
additional measures proposed by NMFS
were included in the preamble to the
proposed rule (60 FR 21493, May 2,
1995) and are not repeated here.

Comments and Responses
Four written comments were received

on the proposed rule. One of the
Councils’ advisory panel members
strongly supported this action.

Three recreational divers opposed
Amendment 4 because of a perceived
risk to lobster stocks from the
elimination of the spawning season
closure. These three commenters also
believe that this action will seriously
increase recreational taking of lobsters
off North Carolina. Two of the three
commenters recommended a monitoring
system to determine the number of
recreational divers, catch, and size of
lobsters before taking this action. One of
those commenters opposed to
Amendment 4 questioned the data
contained in the amendment regarding
the depth at which the fishery is
prosecuted and the size of available
lobsters. This commenter submitted a
videotape to the South Atlantic Fishery
Management Council office that
purports to show lobsters common at
depths from 45 to 100 ft (13.7 to 30.5 m)
and significant populations of small
lobsters in these waters, e.g., carapace
lengths less than 1 inch (2.54 cm).

NMFS notes that there is scientific
debate regarding the biological status
and population dynamics of spiny
lobsters in waters north of Florida,
including the issue of recruitment and
the fate of larvae from the adult
population in this area. However, based
on the best available scientific
information, NMFS and the Councils
believe that allowing a limited year-
round harvest in the subject area will
have no adverse biological impacts on
the lobster stocks.

Some divers believe that the
spawning season off North Carolina
does not begin until July, due to the
colder water temperatures. They
reported seeing egg-bearing lobsters as
late as early October. Thus, the current
spawning season closure from April
through July, based on data from
Florida, may not be particularly relevant
to the area north of Florida. Amendment

4 would not change the current
prohibition on taking egg-bearing female
lobsters.

NMFS believes that a monitoring
system for this fishery would not be
cost-effective. Our surveys indicate that
there are only a small number of
participants in the spiny lobster fishery
north of Florida. The South Atlantic
Council intends to monitor the fishery
to determine the need for further
management actions, including a
possible reduction in the bag limit.

According to testimony at public
hearings on Amendment 4, the fishery
takes place about 30 nautical miles (55.6
km) offshore in at least 100 ft (30.5 m)
of water. A typical dive at these depths
lasts less than 30 minutes. Lobsters
harvested ranged from 2 to 16 lb (0.9 to
7.3 kg). Comments on the proposed rule
contradicted this testimony and raised
questions about the potential for
significant increases in recreational take
and the availability of undersized
lobster in the area.

If lobsters are found in relatively
shallow water that is accessible to most
recreational divers, there is a possibility
of an increase in participation due to the
year-round harvest. However, a recent
NMFS survey indicated that only a
small number of recreational divers
harvested spiny lobster north of Florida.
Comments on the proposed rule also
indicate the possible presence of
significant numbers of undersized
lobsters, i.e., with carapace lengths less
than 3 inches (7.62 cm), increasing the
possibility of taking undersized lobsters
in this fishery. The presence of subadult
lobsters was not reported during public
hearings on Amendment 4.

NMFS is concerned about the new
information that arose during the public
comment period on the proposed rule,
since this information was not available
to the Councils when they approved
Amendment 4. However, NMFS has
reviewed the administrative record on
the Councils’ decision and has
determined that this new information
does not outweigh the record
underlying the Councils’ decision.
Consequently, NMFS approved
Amendment 4 with the expectation that
the Councils will consider this new
information during development of a
subsequent FMP amendment.

Incorporation by Reference of Florida
Statutes and Regulations

As explained in the proposed rule,
NMFS is adding language to the
regulatory text of the regulations
implementing the FMP to ensure that
the incorporations by reference of
certain portions of the Florida Statutes
(FS) and Florida Administrative Code

(FAC) meet procedural specifications of
the Office of the Federal Register. NMFS
has determined that the references at 50
CFR 640.6(a)(1) to sections 370.14 and
370.142, FS, are unnecessarily broad.
The references are in the context of
vessel and gear identification
requirements applicable to the
harvesting of spiny lobsters by traps in
Florida’s waters. However, such
requirements are contained in only
three paragraphs of those sections.
Accordingly, in this final rule, the
references are changed to sections
370.14(2)(a) and (3) and 370.142(2)(b),
FS.

The current references are to the
portions of the FS and FAC as specified
on November 30, 1992. In the proposed
rule and this final rule the references are
to the FS in effect as of July 1, 1994, and
FAC in effect as of June 1, 1994, the
dates of the currently effective
referenced portions. This change is
necessary in order for fishermen to have
access to the referenced portions—
earlier versions are not readily available.
The following changes, none of which
are substantive, have been made to the
referenced FS and FAC since November
30, 1992:

Section 370.142, FS - paragraph (2)(c)
has been removed. The paragraph
contained identification requirements
for recreational spiny lobster traps.
However, those requirements were
duplicative of requirements for all traps,
as contained in FS 370.14(2)(a) and
370.142(2)(b).

Rule 46–24.002(2), FAC - As of
November 30, 1992, this rule specified
August 1, 1993, as the beginning date
that a restricted species endorsement
would be required on the Florida
saltwater products license in order to be
a commercial harvester of spiny
lobsters. That date was changed to
August 1, 1994. However, since the
reference to this rule was not included
in the Federal Register until October 21,
1994, the change in date is
inconsequential.

In several paragraphs of the
referenced FS and FAC ‘‘Department of
Natural Resources’’ was changed to
‘‘Department of Environmental
Protection.’’

Changes from the Proposed Rule
As discussed above, the references to

sections 370.14 and 370.142, FS, have
been changed.

Classification
The Director, Southeast Region,

NMFS, determined that Amendment 4
is necessary for the conservation and
management of the spiny lobster fishery
of the Gulf of Mexico and South


