
41808 Federal Register / Vol. 60, No. 156 / Monday, August 14, 1995 / Rules and Regulations

codified this requirement at
§ 2200.206(b).

All rules after § 2200.206 have been
renumbered to reflect the addition of the
new rule § 2200.206, requiring the
parties to disclose certain information.

Pre-Hearing Conference
Because the Commission will require

the Secretary to provide certain
information to the employer early in the
proceeding, § 2200.207(a) has been
modified to require that the pre-hearing
conference be held only after the
employer has had sufficient time to
review the documents. Under
§ 2200.206(b), where affirmative
defenses are raised, either before or at
the pre-hearing conference, the
Secretary will have the right, outside of
discovery, to obtain certain
authenticating documents from the
employer. The Commission expects
that, in the usual case, at the pre-hearing
conference the Judge will be in the best
position to determine what, if any,
discovery should be allowed.

The Secretary of Labor suggested that
a binding statement of all issues in
dispute, including any affirmative
defenses, be made part of a written
conference order. The Secretary of Labor
also requested that a rule be included
requiring that a hearing date be set at
the pre-hearing conference, and that the
conference be held sufficiently in
advance of the hearing date to allow the
parties time to plan the presentation of
the case.

It is the Commission’s view that its
Judges functions best when they have
the flexibility to manage their cases in
a manner that allows them to consider
the requirements and idiosyncracies of
the individual cases. However, the
Secretary’s suggestion that the rules
specify that the pre-hearing conference
be held sufficiently in advance of the
hearing to allow the parties to prepare
their case is well-taken. While we do
not adopt a rule requiring when a
hearing date be set, wherever
practicable, the Judge should set a
hearing date before the pre-hearing
conference takes place. Accordingly, the
Commission has modified § 2200.209(a)
to clarify that the hearing be held ‘‘as
soon as practicable after the conclusion
of the pre-hearing conference.’’ Any
agreements reached in the pre-hearing
conference should be memorialized in a
pre-hearing order.

Hearing
This proposed rule, now numbered

§ 2200.209, engendered comments in
three areas.

Three commentators expressed
reservations over § 2200.209(c), which

makes the Federal Rules of Evidence
inapplicable to E–Z Trial. These
commentators suggested that
elimination of the Federal Rules of
Evidence would place the pro se
employer at a disadvantage vis-a-vis the
trained lawyers representing the
Secretary; would result in the creation
of a second, duplicative, system of
evidentiary rules; and would allow the
Secretary of Labor to introduce hearsay
evidence that, when combined with the
restrictions on discovery, the employer
would be unable to refute.

The Commission adheres to its view
that the efficacy of E–Z Trial will be
enhanced, especially for the pro se
employer, by not requiring the Judge to
strictly adhere to the Federal Rules of
Evidence. The Commission is confident
that its Judges are fully able to deal with
issues of the reliability and probative
value of evidence. On the other hand,
contrary to the contentions of the
commentators, it seems obvious that pro
se employers, with no legal training,
would be at a substantial disadvantage
in presenting their case if they were
required to strictly adhere to the Federal
Rules of Evidence.

Several commentators also objected to
the prohibition on interlocutory
appeals. One commentator noted that,
because they are rarely used, the
prohibition was probably unnecessary.
Another commentator objected to the
prohibition because the parties would
have no immediate appeal should the
Judge improperly force the case to
continue under E–Z Trial. This latter
comment underscores the reason why
the Commission has concluded it is
necessary to prohibit interlocutory
appeals. Because of the unfamiliarity
with these new procedures, we expect
that some parties will try to opt out even
when they are unable to show good
cause why the case should not continue
under E–Z Trial. To allow these parties
to seek interlocutory review of the
Judge’s order, or to challenge other
orders issued by the Judge, such as
discovery orders, would gravely slow
down the process and undermine the
basic goal of E–Z Trial. We note that,
despite the prohibition on interlocutory
review, the parties retain the right,
under § 2200.211, to petition the
Commission to review the Judge’s
disposition.

Two commentators also specifically
objected to § 2200.209(f) which
encourages Judges to issue decisions
from the bench. They contended that
without a written opinion, the rationale
for the Judge’s decision would be
incomplete, making it difficult both for
other parties to rely on the decision and
for review of the decision on appeal.

Because we never intended to allow
decisions without a recorded rationale,
we have clarified the rule accordingly.
All our Judges’ decisions must comply
with the Administrative Procedure Act.
Therefore, the revised language
explicitly requires the Judge to state his
or her findings of fact and conclusions
of law for the record. Moreover, the
Judge will be required to reduce his or
her order to writing and to include in
his or her order all paragraphs from the
transcript that contain findings of fact
and conclusions of law that support the
decision. This written order will serve
as the official decision for purposes of
appeal.

Commission Review

Several comments suggested a
misunderstanding as to when a case
would be considered for Commission
review. In the preamble to these
proposed rules, the Commission stated
that the decision to place a case under
E–Z Trial would only be reviewed when
the losing party can show that they have
been materially prejudiced either by the
use of E–Z Trial rather than
conventional proceedings or by a lack of
due process during those proceedings,
provided objections to use the E–Z Trial
procedure were raised in a timely
fashion to the Judge. This limitation is
intended to apply strictly to those
instances where a party seeks review of
the decision to place the case under E–
Z Trial and, in no way, is intended to
limit the availability of Commission
review for any other allegation of error.

Other Issues

1. Effect of E–Z Trial on Settlement

The Secretary expressed the serious
concern that the availability of E–Z Trial
may have the unintended consequence
of reducing the percentage of cases that
settle before hearing. The Secretary
pointed out that requiring parties to
examine the merits of their case when
responding to pleadings, and the very
requirement that responses be filed
often serve as inducements to
settlement. By eliminating pleadings,
the Secretary suggests that it will
become easier for employers to simply
let their cases drift toward a hearing.
According to the Secretary, many of the
benefits sought by E–Z Trial could be
achieved through the simple expedient
of extending the deadline for the filing
of the complaint. This, he argues, would
allow the parties more time for
settlement negotiations and the drafting,
execution and submission of settlement
documents.

The Commission shares the
Secretary’s concern. The Commission


