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(4) Standard for treatment as a
conduit entity—(i) In general. An
intermediate entity is a conduit entity
with respect to a financing arrangement
if—

(A) The participation of the
intermediate entity (or entities) in the
financing arrangement reduces the tax
imposed by section 881 (determined by
comparing the aggregate tax imposed
under section 881 on payments made on
financing transactions making up the
financing arrangement with the tax that
would have been imposed under
paragraph (d) of this section);

(B) The participation of the
intermediate entity in the financing
arrangement is pursuant to a tax
avoidance plan; and

(C) Either—
(1) The intermediate entity is related

to the financing entity or the financed
entity; or

(2) The intermediate entity would not
have participated in the financing
arrangement on substantially the same
terms but for the fact that the financing
entity engaged in the financing
transaction with the intermediate entity.

(ii) Multiple intermediate entities—
(A) In general. If a financing
arrangement involves multiple
intermediate entities, the district
director will determine whether each of
the intermediate entities is a conduit
entity. The district director will make
the determination by applying the
special rules for multiple intermediate
entities provided in this section or, if no
special rules are provided, applying
principles consistent with those of
paragraph (a)(4)(i) of this section to each
of the intermediate entities in the
financing arrangement.

(B) Special rule for related persons.
The district director may treat related
intermediate entities as a single
intermediate entity if he determines that
one of the principal purposes for the
involvement of multiple intermediate
entities in the financing arrangement is
to prevent the characterization of an
intermediate entity as a conduit entity,
to reduce the portion of a payment that
is subject to withholding tax or
otherwise to circumvent the provisions
of this section. This determination shall
be based upon all of the facts and
circumstances, including, but not
limited to, the factors set forth in
paragraph (b)(2) of this section. If a
district director determines that related
persons are to be treated as a single
intermediate entity, financing
transactions between such related
parties that are part of the conduit
financing arrangement shall be
disregarded for purposes of applying
this section. See Examples 7 and 8 of

paragraph (e) of this section for
illustrations of the rules of this
paragraph (a)(4)(ii).

(b) Determination of whether
participation of intermediate entity is
pursuant to a tax avoidance plan—(1)
In general. A tax avoidance plan is a
plan one of the principal purposes of
which is the avoidance of tax imposed
by section 881. Avoidance of the tax
imposed by section 881 may be one of
the principal purposes for such a plan
even though it is outweighed by other
purposes (taken together or separately).
In this regard, the only relevant
purposes are those pertaining to the
participation of the intermediate entity
in the financing arrangement and not
those pertaining to the existence of a
financing arrangement as a whole. The
plan may be formal or informal, written
or oral, and may involve any one or
more of the parties to the financing
arrangement. The plan must be in
existence no later than the last date that
any of the financing transactions
comprising the financing arrangement is
entered into. The district director may
infer the existence of a tax avoidance
plan from the facts and circumstances.
In determining whether there is a tax
avoidance plan, the district director will
weigh all relevant evidence regarding
the purposes for the intermediate
entity’s participation in the financing
arrangement. See Examples 11 and 12 of
paragraph (e) of this section for
illustrations of the rule of this paragraph
(b)(1).

(2) Factors taken into account in
determining the presence or absence of
a tax avoidance purpose. The factors
described in paragraphs (b)(2)(i) through
(iv) of this section are among the facts
and circumstances taken into account in
determining whether the participation
of an intermediate entity in a financing
arrangement has as one of its principal
purposes the avoidance of tax imposed
by section 881.

(i) Significant reduction in tax. The
district director will consider whether
the participation of the intermediate
entity (or entities) in the financing
arrangement significantly reduces the
tax that otherwise would have been
imposed under section 881. The fact
that an intermediate entity is a resident
of a country that has an income tax
treaty with the United States that
significantly reduces the tax that
otherwise would have been imposed
under section 881 is not sufficient, by
itself, to establish the existence of a tax
avoidance plan. The determination of
whether the participation of an
intermediate entity significantly reduces
the tax generally is made by comparing
the aggregate tax imposed under section

881 on payments made on financing
transactions making up the financing
arrangement with the tax that would be
imposed under paragraph (d) of this
section. However, the taxpayer is not
barred from presenting evidence that the
financing entity, as determined by the
district director, was itself an
intermediate entity and another entity
should be treated as the financing entity
for purposes of applying this test. A
reduction in the absolute amount of tax
may be significant even if the reduction
in rate is not. A reduction in the amount
of tax may be significant if the reduction
is large in absolute terms or in relative
terms. See Examples 13, 14 and 15 of
paragraph (e) of this section for
illustrations of this factor.

(ii) Ability to make the advance. The
district director will consider whether
the intermediate entity had sufficient
available money or other property of its
own to have made the advance to the
financed entity without the advance of
money or other property to it by the
financing entity (or in the case of
multiple intermediate entities, whether
each of the intermediate entities had
sufficient available money or other
property of its own to have made the
advance to either the financed entity or
another intermediate entity without the
advance of money or other property to
it by either the financing entity or
another intermediate entity).

(iii) Time period between financing
transactions. The district director will
consider the length of the period of time
that separates the advances of money or
other property, or the grants of rights to
use property, by the financing entity to
the intermediate entity (in the case of
multiple intermediate entities, from one
intermediate entity to another), and
ultimately by the intermediate entity to
the financed entity. A short period of
time is evidence of the existence of a tax
avoidance plan while a long period of
time is evidence that there is not a tax
avoidance plan. See Example 16 of
paragraph (e) of this section for an
illustration of this factor.

(iv) Financing transactions in the
ordinary course of business. If the
parties to the financing transaction are
related, the district director will
consider whether the financing
transaction occurs in the ordinary
course of the active conduct of
complementary or integrated trades or
businesses engaged in by these entities.
The fact that a financing transaction is
described in this paragraph (b)(2)(iv) is
evidence that the participation of the
parties to that transaction in the
financing arrangement is not pursuant
to a tax avoidance plan. A loan will not
be considered to occur in the ordinary


