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II. Submission of the Amendment
By letter dated October 31, 1994

(Administrative Record No. VA–839),
Virginia submitted a proposed
amendment to its program pursuant to
SMCRA. Virginia proposes to amend
sections 480–03–19.816/817.102(e) to
clarify the Virginia regulations that are
applicable when coal processing waste
and underground development waste is
used as backfill material for mined-out
areas. The proposed amendment is
intended to settle interpretational
differences between Virginia and OSM
relative to how the coal mine waste
regulations apply to waste materials
placed in backfills.

The proposed amendment was
published in the November 16, 1994,
Federal Register (59 FR 59187), and in
the same notice, OSM opened the public
comment period and provided
opportunity for a public hearing on the
adequacy of the proposed amendment.
The comment period closed on
December 16, 1994.

III. Director’s Findings
Set forth below, pursuant to SMCRA

and the Federal regulations at 30 CFR
732.15 and 732.17, are the Director’s
findings concerning the proposed
amendment to the Virginia program.

VR 480–03–19.816/817.102(e),
Backfilling and Grading: General
Requirements

Virginia is amending subsections
102(e) to provide that the disposal of
coal processing waste and underground
development waste in the mined-out
areas shall be in accordance with new
subsections 102(e) (1) and (2).

a. New paragraphs 480–03–19.816/
817.102(e)(1) provide that disposal of
coal processing waste and underground
development waste in the mined-out
area to backfill disturbed areas shall be
in accordance with 480–03–19.816/
817.81 (coal mine waste: general
requirements). This provision differs
from the counterpart Federal regulations
at 30 CFR 816/817.102(e) in that the
Federal regulations require that the
disposal of coal processing waste and
underground development waste placed
in the mined-out area shall be in
accordance with both 30 CFR 816/
817.81 and 816/817.83. In effect, the
proposed amendment will eliminate
compliance with section 480–03–
19.816/817.83, the Virginia counterpart
to 30 CFR 816/817.83, the performance
standards for refuse piles, when refuse
is used for backfill. Therefore, the
Virginia program must assure the
stability of the backfill material, and the
prevention of acid or toxic drainage
from the backfill.

In its submittal of this amendment,
Virginia provided the following
explanation of how the regulatory
authority will interpret and implement
Virginia Regulations (VR) 480–03–
19.816/817.102(e) (1) to be as effective
as the counterpart Federal regulations in
providing environmental safeguards:

[i] As proposed, VR 480–03–19.816/
817.102(e) (1), would apply when coal mine
waste is placed in a mined-out area as part
of the backfilling process to restore the
approximate original contour (AOC) without
a change in premining surface elevations. It
clarifies that compliance with VR 480–03–
19.816/817.81, but not VR 480–03–19.816/
817.83, is required.

[ii] The Virginia proposed regulation
distinguishes between those standards that
are appropriate for a conventional refuse pile
and those appropriate for areas
conventionally backfilled with refuse. This is
analogues to the way the Virginia program
distinguishes between excess spoil fills and
areas backfilled to AOC.

[iii] Section 480–03–19.816/817.102(f)
requires that ‘‘acid and toxic-forming
material shall not be buried or stored in
proximity to any drainage course.’’ The
Virginia Division of Mined Land Reclamation
(DMLR) interprets this standard to be
applicable to acid and toxi-forming refuse as
well as acid and toxic-forming overburden/
mine spoil.

[iv] Pursuant to 480–03–19.816/817.81(c)
such backfill design is required to be certified
by a qualified registered professional
engineer (RPE) using prudent engineering
practices and any criteria established by the
Division. DMLR considers the determination
of seeps, springs, or other discharges
necessary in the designating of a backfill
consistent with 480–0319.816/817.81. Thus,
coal mine waste that is acid or toxic-forming
could not be considered as suitable for
backfill pursuant to proposed 816/817.102(e)
unless the permittee is able to demonstrate
that the material is isolated and
hydrologically separated from a drainage
course.

[v] The proposed regulation is intended to
include the hydrologic protection standards
of 480–03–19.816/817.41 and 480–03–
19.816/817.102. Through DMLR’s hydrologic
impact assessment and the application of
480–03–19.816/817.102(a)(4), (c), (f), and (g),
DMLR has ample authority to limit coal mine
waste to suitable areas and to ensure that
appropriate measures are taken to prevent
erosion, acid/toxic drainage and adverse
effects to the hydrologic balance. This
standard is reinforced by 480–03–19.816/
817.81(a)(1) which requires, ‘‘Coal mine
wastes shall be placed in a controlled manner
to (1) minimize adverse effects of leachate
and surface water runoff on surface and
ground water quality and quantity.’’

[vi] The Virginia program permits only
‘‘suitable coal mine waste materials’’ to be
used as backfill. Other coal mine waste must
be placed in a conventional ‘‘refuse pile’’
subject to the standards of 480–03–19.816/
817.102(e), 480–03–19.816/817.81, and 480–
03–19.816/817.83.

[vii] DMLR finds authority at 480–03–
19.816/817.22(b) and (c) to require a

demonstration of the suitability of coal mine
waste both during and subsequent to the
permitting process. DMLR has always been
concerned that the characteristics of coal
mine waste may change when produced over
a large aerial extent, from different seams, or
at different locations. DMLR interprets 480–
03–19.816/817.22(c) as authority to require
periodic testing as necessary to ensure
compliance with the hydrologic protection
and other performance standards. DMLR
finds further support for its interpretation at
480–03–19.816/817.102(f). DMLR assures
periodic testing by imposing a permit
condition pursuant to 480–03–19.733.17
requiring a quarterly analysis of appropriate
coal mine waste as it is placed in a refuse
pile or in the area being backfilled. DMLR
has regulations, policies, and procedures in
place which require applicable operations to
periodically analyze waste.

[viii] Since some coal mine waste is not
suitable for the backfill of pre-existing
benches or other mined-out areas, DMLR’s
proposed regulation can only be read to be
consistent with the defined term ‘‘reasonably
available spoil’’ which includes the use of
‘‘suitable coal mine/waste,’’ as backfill
material. DMLR interprets suitable to be a
measure of both chemical and physical
characteristics. DMLR requires analyses for
the chemical characteristics during the
permitting process before it will determine
that the material is suitable. DMLR also
requires a design certified by a qualified RPE
demonstrating that the material is suitable to
achieve a static safety factor of 1.3.

[ix] DMLR finds authority to require the
demonstration of suitability at 480–03–
19.816/817.102(a)(3), 480–03–19.816/
817.102(f), and 480–03–19.816/817.81(c).

[x] The proposed regulation still requires
compliance with the general requirements of
coal mine waste handling set forth by 480–
03–19.816.81. These general requirements
require among other things that waste be
placed in a controlled manner to minimize
adverse effects of leachate and surface water
runoff on surface and ground water quality
and quantity, and ensure mass stability and
prevent mass movement during and after
construction.

[xi] The regulation as proposed and read in
context with the entire Virginia program also
contains sufficient specificity appropriate for
‘‘suitable coal mine waste.’’ The material
sampling, the hydrologic protection
standards, and the design and stability
standards give DMLR ample authority to
ensure that backfilling operations use
suitable material and meet the standards of
the Virginia program.

Virginia’s construction of the
requirements of the Virginia program
regulations and the explanation of the
regulatory authority’s interpretation of
those regulations indicates that the
stability of the backfill will be ensured.
Only coal mine waste that is physically
suitable for placement will be used in
the backfill. The physical properties of
the material will be determined upon
the judgement of a qualified RPE.
Quality control of these materials will


