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rule, the nutrients in all menu items or
other foods offered as part of the
reimbursable meal would be analyzed to
determine whether or not the nutrition
standards were being met. However, the
nutrient analysis would have to be
weighted to reflect the nutrient and
calorie levels that each menu item or
food offered actually contributed to the
meals. Weighting is necessary to
indicate the proportion the menu items
and foods actually represent in the meal
service offered, rather than simply being
an average of the nutrients in all of the
items listed on the menu.

The Department also proposed to
establish a nutrition monitoring system
for State agencies which would be
coordinated with other oversight
activities. Under this system, State
agency reviewers would assess the
school’s nutrient analysis for the last
completed school week to determine if
the school was applying the correct
methodology and was properly
conducting the analysis. If the State
agency’s review indicated that the
school was not conducting NuMenus
accurately or was not applying Assisted
NuMenus properly, or if the meals, as
offered, did not comply with nutrition
standards, the school food authority
would be required to take appropriate
corrective action to achieve compliance.
The State agency would monitor the
school’s corrective action efforts to
ensure that progress was being made
toward compliance. The State agency
would be required to impose fiscal
sanctions only if the school’s violation
was intentional or the school refused to
comply with the corrective action plan.

Finally, the Department proposed
three provisions to streamline program
administration. The first of these would
extend the Coordinated Review Effort
(CRE) review cycle from four to five
years, thereby providing State agencies
with additional flexibility to undertake
technical assistance and corrective
action efforts. The second provision
would eliminate the regulatory
requirement for a specific type of edit
check on daily meal counts if no meal
counting or claiming problems were
identified on the most recent CRE
review. Instead, a school food authority
could develop and implement its own
system of internal controls to ensure the
accuracy of claims. Lastly, the
Department proposed removing the
regulatory requirement that school food
authorities maintain records specifically
to document the nonprofit status of their
food service. Rather, the records kept as
a normal part of operating a business
would suffice.

The Department established a 90-day
comment period on this proposal,

which expired on September 8, 1994.
During this period, the Department
received over 14,000 comments. The
following shows the number of
commenters by class which were
received on the June 10, 1994, proposed
rule as well as those received on the
January 27, 1995, proposal which is
discussed in more detail below:

June
10,

1994,
pro-

posed
rule

Janu-
ary 27,
1995,
pro-

posed
rule

General public/others ........ 1,112 9
Parents/Grandparents/stu-

dents .............................. 1,967 0
School food service .......... 9,894 199
Medical/Registered dieti-

cians/Public health/Food
organizations ................. 262 26

Teachers/Professors/
School organizations ..... 661 79

Food industry/Chefs .......... 180 50
Federal agencies/Con-

gress .............................. 16 0

Totals ..................... 14,092 363

All of these comments were
considered, and a detailed discussion of
the major issues and concerns raised by
commenters occurs later in this
preamble.

Public Law 103–448 and the January 27,
1995, Proposed Rulemaking

Before the Department could finalize
the June 10, 1994, proposal, Pub. L.
103–448, the Healthy Meals for Healthy
Americans Act of 1994, was enacted on
November 2, 1994. This law essentially
codified the major provisions of the
June 10th proposed rule. However, the
law did mandate compliance with the
Dietary Guidelines by School Year
1996/1997—two years earlier than the
Department had proposed—although
State agencies are authorized to waive
implementation on a case-by-case basis
until School Year 1998/1999. Public
Law 103–448 also provided that schools
could elect to use a ‘‘food-based’’ system
of menu planning and preparation in
lieu of NuMenus or Assisted NuMenus.
The law further directed the Department
to hold a public meeting with affected
parties within 45 days of publication of
a proposed rule to implement the
nutrition-related provisions of Pub. L.
103–448. Because of the need to
expedite the rulemaking activity, the
law (section 112(c) of Pub. L. 103–448,
42 U.S.C. 1760(k)(2)) specifically
exempted this meeting from the
procedures normally required under the
Administrative Procedure Act.

On January 27, 1995, the Department
published a rule (60 FR 5514) proposing
to incorporate the statutory requirement
of section 106(b) of Pub. L. 103–448 (42
U.S.C. 1758(f)(1)) that school meals
conform to the Dietary Guidelines by
School Year 1996/1997, unless a waiver
of up to two years is authorized by the
State agency. The rule also proposed
revisions to the existing meal pattern to
enable schools using a ‘‘food-based’’
menu planning system to comply with
the updated nutrition standards
including the recommendations of the
Dietary Guidelines. Finally, the
proposal included a provision for State
agency monitoring of food-based menu
planning systems to ensure compliance
with the nutrition standards, similar to
the monitoring provisions proposed for
NuMenus and Assisted NuMenus.

In developing the proposed food-
based menu planning system, the
Department retained the component
structure of the current meal patterns for
lunches and breakfasts because their
familiarity would facilitate
implementation at the local level.
However, the Department proposed
revisions to the age/grade groups: Two
mandatory age/grade groupings:
kindergarten through grade 6, and grade
7 through grade 12, with an optional
grouping for kindergarten through grade
3. These groups are designed to reflect
the need to distinguish the nutrient and
caloric needs of younger and older
children while also accommodating the
grade structures of the majority of
schools.

Moreover, the Department did not
propose any reductions to the current
minimum quantity requirements for any
components. The principal differences
between the proposed food-based menu
planning system and the current meal
patterns reflect increases in the
quantities of vegetables/fruits and
breads/grains products for reimbursable
lunches. This change was intended to
maintain calories while reducing fat.
For children in kindergarten through
grade 6, the Department proposed that
the serving of fruits/vegetables be three-
quarters of a cup per lunch plus an
additional one-half cup served over a
five-day period. The proposal set the
minimum quantity of vegetables/fruits
to one cup per lunch for children in
grades 7 through 12.

With respect to grains/breads, the
proposal would require that the number
of lunch period servings per week for
children in kindergarten through grade
6 be increased from the current 8 to 12.
For children in grades 7 through 12, the
number of servings would be increased
from 8 (10 recommended) to 15 per
week. To provide schools with


