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4 For example, on June 30, 1995, the Growth
Index Portfolio purchases portfolio securities from
the Value Index Portfolio with an aggregate
purchase price of $1 million based on ‘‘Current
Market Prices,’’ as defined in Rule 17a–7.
Simultaneously, the Value Index Portfolio
purchases different portfolio securities from the
Growth Index Portfolio with an aggregate purchase
price of $1.2 million based on Current Market
Prices. Under these circumstances, Applicants
propose that the transactions be settled by: (a) the
prompt delivery by the Growth Index Portfolio to
the Value Index Portfolio of portfolio securities
with the aggregate Current Market Value of $1.2
million, and (b) the prompt delivery by the Value
Index Portfolio to the Growth Index Portfolio of the
portfolio securities with the aggregate Current
Market Value of $1 million together with $200,000
in cash.

with the prompt delivery of securities
valued at current market prices.4
Applicant states that the Reconstitution
Transactions will avoid unnecessary
brokerage commissions and other
transaction costs of market transactions.

Applicant’s Legal Analysis

1. Section 17(a) of the 1940 Act
prohibits affiliates of a registered
investment company, or affiliates of
such affiliates acting as principal, from
knowingly selling to or purcashing from
the registered investment company any
security or other property, except under
certain circumstances. Applicant states
that the Reconstitution Transactions
may be prohibited by Section 17(a)
because the Fund and each Fund
Portfolio may be deemed to be an
affiliate of a registered investment
company, or an affiliate of such an
affiliate, as defined in Section 2(a)(3) of
the 1940 Act.

2. Section 17(b) of the 1940 Act
provides exemptive relief from Section
17(a) if: (a) the terms of the proposed
transaction, including the consideration
to be paid or received, are reasonable
and fair and do not involve
overreaching on the part of any person
concerned; (b) the proposed transaction
is consistent with the policies of each
registered investment company
concerned, as recited in its registration
statement and reports filed under the
1940 Act; and (c) the proposed
transaction is consistent with the
general purposes of the 1940 Act. Rule
17a–7 under the 1940 Act also provides
exemptive relief from Section 17(a),
provided certain specified conditions
are met.

3. Applicant submits that the terms of
the proposed transactions satisfy
Section 17(b). Applicant represents that
the Reconstitution Transactions will be
made at the respective portfolio
securities’ ‘‘Current Market Prices,’’ as
defined in Rule 17a–7 under the 1940
Act, with the consideration to be paid
or received being cash and/or the

delivery of portfolio securities of an
equivalent value (based upon those
portfolio securities’ Current Market
Prices).

4. Applicant states that no brokerage
commission, fee (except for customary
transfer fees), or other remuneration will
be paid in connection with any of the
Reconstitution Transactions. Applicant
further states that the purpose of the
Reconstitution Transactions is to enable
the Portfolios to avoid incurring
unnecessary brokerage expenses and
other transaction costs to the ultimate
detriment of Contract owners. By
effecting the Reconstitution
Transactions through exchanges of
securities between Portfolios (instead of
market transactions through broker-
dealers), the Portfolios will enjoy a net
cost savings equal to: (a) the amount of
brokerage commissions that otherwise
would have been paid to such broker-
dealers, and (b) any differences in the
price paid or received on the purchase
or sale of the portfolio securities
through a broker-dealer (which would
be based on bid and asked prices for
reported securities) and the ‘‘Current
Market Price’’ that Applicant would use
in effecting the Reconstitution
Transactions.

5. Applicant states that the amount of
savings for 1994 (or any year thereafter
can not be estimated with any degree of
certainty because the extent to which
the Russell indices will be reconstituted
on May 31, 1995 (or any year thereafter)
is not yet known. Applicant represents,
however, that brokerage commission
savings to the Portfolios would be $0.04
per share for each share transferred in
the Reconstitution Transactions (as
opposed through a broker-dealer).

6. Applicant represents that each
purchase and sale comprising the
Reconstitution Transactions will be
consistent with the policy of each
Portfolio, as recited in the Fund’s
registration statement and reports filed
under the 1940 Act.

7. Applicant states that the
Reconstitution Transactions will be
effected only when the respective
Portfolios independently determine
which securities it will purchase and
sell, and independently decide: (a) to
purchase and sell the same portfolio
securities; and (b) that it is more
advantageous to that Portfolio to
purchase or sell the Portfolio security
from or to the other Portfolio, as
compared with an open market
purchase or sale.

8. Applicant states that the
Reconstitution Transactions are
consistent with the general purposes of
the 1940 Act and do not present any of
the issues or abuses that the Act is

designed to prevent. Moreover,
Applicant submits that the
Reconstitution Transactions will be
effected in a manner consistent with the
public interest and the protection of
investors.

9. Applicant represents that the
Reconstitution Transactions will be
made in compliance with all of the
requirements of Rule 17a–7, except for
one element of subparagraph (a) of the
Rule. Rule 17a–7(a) requires in
connection with certain purchase and
sale transactions that there be ‘‘no
consideration other than cash payment
against prompt delivery of a security for
which market quotations are readily
available.’’ In the Reconstitution
Transactions, a portion of the
consideration will be Portfolio securities
rather than cash. Applicant proposes
that cash consideration be paid to a
Portfolio from another Portfolio only to
the extent the aggregate price of the
portfolio securities acquired by a
Portfolio from another Portfolio exceeds
the aggregate price of the portfolio
securities sold by that Portfolio to such
other Portfolio. The remaining
consideration would be the prompt
delivery of Portfolio securities, valued at
Current Market Prices, to such other
Portfolio.

10. Applicant states that the nature of
the proposed transactions does not give
rise to the type of potential abuse Rule
17a–7 was designed to guard against.
Applicant submits that Rule 17a–7 was
designed to permit investment
companies to sell securities between
themselves at Current Market Prices
without necessary incurring costs,
including brokerage costs, to the
detriment of investors. Applicant states
that the Reconstitution Transactions
will be effected at Current Market Prices
and thus will avoid unnecessary
brokerage costs.

11. Applicant represents that the
Fund’s board of directors, including a
majority of the directors who are not
interested persons of the Fund, will (i)
adopt procedures pursuant to which the
Reconstitution Transactions may be
effected, which are reasonably designed
to provide that all the conditions in
paragraphs (a) through (d) of Rule 17a–
7 have been complied with, except the
condition set forth in paragraph (a) that
requires the transaction to be effected
for no consideration other than cash, (ii)
make and approve such changes as the
board deems necessary, and (iii)
determine no less frequently than
quarterly that all such purchases or
sales made during the preceding quarter
were effected in compliance with such
procedures. Additionally, the Fund will
(i) maintain and preserve permanently,


