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2 15 U.S.C. § 78o–3(b)(6).

approved internally prior to use only by
a registered principal. Currently, the
Rules allow a registered principal to
perform the review or to delegate this
responsibility to a designee. The rules
contain no guidelines regarding the
level of experience, expertise, or
qualification that the designee must
have in order to assume this compliance
responsibility. However, Part II of
Schedule C to the By-Laws sets forth the
categories and requirements of
registered principals and subsection
(2)(g)(ii)c.3 thereunder states
definitively that a Limited Principal-
General Securities Sales Supervisor
shall not be qualified to perform final
approval of advertising. Since the
internal approval rule currently does
not address the qualifications necessary
for the designee, individuals less
qualified than principals are being
designated by registered principals to
provide internal approval. The proposed
amendment eliminates the potential for
inconsistent internal standards applied
by different members regarding the
review of communications with the
public.

The NASD is also proposing to
modify Article III, Subsection 35(b)(1) of
the Rules of Fair Practice and
Subsection 8(b)(1) of the Government
Securities Rules to require that
advertising and sales literature be
approved internally by members prior to
being filed with the NASD Advertising
Regulation Department. The current
rules for review of advertisements and
sales literature require that the material
be approved internally by the member
prior to first use, but do not require that
material be approved internally by the
member before being filed with the
NASD. Members have verified to the
NASD that their internal review
sometimes occurs after the NASD
response is received. This practice
places the NASD in the role of
providing the initial compliance review,
a role that should, in the NASD’s view,
be maintained within the member firms’
compliance departments. The proposed
amendment will ensure that members
are accountable for submitting material
which is in reasonable conformity to the
applicable rules. It is anticipated that
this amendment will reduce the amount
of refiling requested by the Advertising
Regulation Department due to extensive
deficiencies in the original filings.

The NASD is proposing to modify
Article III, Subsections 35(c) (1), (2),
(3)(A) and (4) to the Rules of Fair
Practice and Subsections 8(c)(1)(A) and
(B), (c)(2) and (c)(3) of the Government
Securities Rules to require that, for
filing requirements that have timeliness
requirements, the member provide the

actual or expected date of first use or
publication of the item filed. Currently
the rules provide that material be filed
within ten days of first use or ten days
prior to use, depending on the status of
the firm and the subject matter of the
communication. For example, the rules
require that firms which have never
filed material with the Advertising
Regulation Department shall file their
advertisement at least ten days prior to
first use and continue to file their
advertisements ten days prior to use for
a period of one year from the date of
first filing. For advertisements and sales
literature for registered investment
companies, direct participation
programs and government securities, the
rules currently require that they be filed
on an ongoing basis within ten days of
first use. Advertisements for
collateralized mortgage obligations must
always be filed at least ten days prior to
use.

Under these guidelines, members file
communications for review in various
stages of a document’s production.
These stages range from first drafts to
finished products. It is often impossible
to determine the date of first use unless
the information is provided voluntarily
by the member or requested by the
NASD reviewer. Because the NASD
Advertising Regulation Department
reviews approximately 3500 to 4000
items per month, it is impractical to
routinely contact members and request
they provide the date of use for each
piece filed. Consequently, the NASD is
unable to determine systematically if
the member firms are meeting their
filing obligations. The proposed
amendment will enable the NASD to
enforce the existing rules more
effectively and consistently.

The NASD is proposing to delete
Article III, Subsection 35(c)(3)(B) to the
Rules of Fair Practice. This provision
was always intended to be temporary in
that it applied the pre-filing
requirements of Subsection 35(c)(3)(A)
for a period of one year to those firms
that had been filing advertisements for
less than one year when the pre-filing
provisions became effective. The
provision ensured that such firms
continued to pre-file advertisements for
a period of at least one year from the
date their first advertisements were
filed. As such, the provision became
inapplicable exactly one year from its
effective date.

The NASD is proposing to modify
Article III, Subsection 35(d)(2)(B) to the
Rules of Fair Practice and Subsection
8(d)(2)(B) to the Government Securities
Rules to clarify that the requirement to
disclose the price of the security applies
only to recommendations for corporate

equities. The literal language of the
current rule arguably would require
price disclosure with respect to all
securities products in all
communications deemed to be
recommendations. However, the NASD
has a longstanding practice of not
requiring price disclosure on
communications for securities products
other than corporate equities. The
proposed amendment specifies that the
price requirement applies only to
communications on behalf of corporate
equities and deletes the price
requirement entirely from the
Government Securities Rules. In
proposing this modification, the NASD
has considered that both the Rules of
Fair Practice and the Government
Securities Rules prohibit members from
omitting material information in
communications with the public.
Therefore, if inclusion of the price of the
security is necessary to make the
material not misleading, then the
member is required to include the price
as applicable.

The NASD believes that the proposed
rule change is consistent with the
provisions of Section 15A(b)(6) of the
Act,2 which require that the Association
adopt and amend its rules to promote
just and equitable principles of trade,
and generally provide for the protection
of customers and the public interest in
that the proposed rule change codifies
existing rule interpretations, rectifies
inconsistencies and clarifies issues
which have been the source of member
misunderstanding regarding the filing,
review and approval of advertising and
sales literature, and improves the
efficiency of the advertising filing,
review and approval process without
creating additional regulatory burdens
on the membership.

(B) Self-Regulatory Organization’s
Statement on Burden on Competition

The NASD does not believe that the
proposed rule change will result in any
burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act, as amended.

(C) Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received From
Members, Participants, or Others

Written comments were neither
solicited nor received.

III. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 35 days of the date of
publication of this notice in the Federal


