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million on a short-term and unsecured
basis. Interest is charged on a sliding
scale margin above the London
Interbank Offered Rate. The Plan is
required to repay each loan in cash
within 30 days of its making with
proceeds from the sale of Phillips
common stock. In addition,
NationsBank charges the Plan a
commitment fee of .10 percent of any
unused amount of funds and a margin
of .25 percent over NationsBank’s actual
cost of funds.

The Trustee has drawn upon the
credit facility arrangement three times,
resulting in loans to the Plan in the
following amounts over the following
time frames: (a) $3.3 million for 10 days;
(b) $850,000 for 12 days; and (c) $10,000
for 8 days. As of March 10, 1995, the
Plan had repaid all principal for the
loans, including interest and expenses
totaling $94,144. Although the credit
facility arrangement was expected to
expire in July 1994, it has been
extended by NationsBank until July 12,
1995. However, the credit facility
amount has been reduced from $50
million to $25 million.

9. The Plan wishes to terminate its
credit facility arrangement with
NationsBank. Therefore, Phillips
requests an administrative exemption
from the Department in order that it
may provide the Plan with a similar
lending arrangement. Phillips represents
that it is aware that Prohibited
Transaction Exemption (PTE) 80–26 (45
FR 28545, April 29, 1980) permits
interest-free loans to a plan by a party
in interest. In this regard, Phillips notes
that PTE 80–26 permits an unsecured
loan by a party in interest to a plan for
a purpose incidental to the ordinary
operation of the plan and for a period
not exceeding 3 days. If the loan
proceeds are used only for the payment
of operating expenses of the plan,
including the payment of benefits,
Phillips explains that no time limit is
imposed under PTE 80–26.

In view of the foregoing, Phillips
represents that the extent to which PTE
80–26 would cover the proposed credit
facility arrangement is unclear. Phillips
believes that the inter-fund transfers and
participant loans that would be initially
funded by its proposed extension of
credit may not be viewed as ordinary
operating expenses of the Plan under
PTE 80–26. Even if viewed as ordinary
operating expenses, Phillips states that
it is not clear whether the loans could
be repaid within 3 days inasmuch as the
Plan documents require the Trustee to
spread sales of stock ratably over a Plan
month to prevent sales from negatively
impacting the market.

10. Under its proposed credit facility
arrangement, Phillips will extend an
initial line of credit of $25 million. The
line of credit may be renewed annually
by Phillips and the Plan. Each loan
made thereunder will be unsecured and
no administrative fees or interest will be
charged to the Plan in connection with
any of the loans. Each loan will be
repaid within 31 days of its making.
Funds for repaying the loans will be
derived from the Trustee’s sale of stock
held in Funds B and C. Assets held in
the other investment Funds will not be
utilized for such repayments. Further,
Phillips will have no recourse against
the Plan or against any participant in
the event of a loan default or
delinquency and it will also not charge
any late fees.

11. The Trustee will serve on behalf
of the Plan as the independent fiduciary
and, in such capacity, it will activate
and administer the proposed credit
facility arrangement. The Trustee
represents that it is a leading provider
of global financial services and that it
has been providing services to employee
benefit plans since 1927. As of March
10, 1995, the Trustee represents that it
had employee benefit plan assets under
management of over $165 billion and
serves as a trustee for more than $115
billion in defined contribution plan
assets. As of December 31, 1994, the
Trustee states that it provided trust/
custody services to 575 clients with
total assets under administration of
approximately $394 billion.

The Trustee represents that it is
familiar with the Plan and its
investment portfolios since it has access
to information regarding Plan assets and
can ascertain the extent to which the
proposed credit facility arrangement
will affect the Plan’s investment needs.
The Trustee also represents that it is
independent of Phillips. In this regard,
the Trustee states that during 1994, the
fees paid to it by Phillips represented
less than one percent of its total
fiduciary and funds management
revenues.

The Trustee explains that the Plan
and its trust document were amended in
1993 to permit the credit facility
arrangement with NationsBank. In view
of its experience in negotiating and
monitoring the NationsBank credit
facility on behalf of the Plan, the
Trustee states that it is fully familiar
with the terms and costs associated with
such arrangements. The Trustee points
out that it has had to resort to the
NationsBank credit facility arrangement
on only a small number of occasions in
the past 18 months. However, the costs
associated with using the facility and
assuring its continued availability could

be avoided if Phillips were permitted to
make similar, short-term extensions of
credit to the Plan on an interest-free
basis.

Consistent with relevant Plan
provisions, the Trustee states that it will
be responsible for determining when
and how much to borrow and to cause
the Plan to repay each loan within a 31
day period. The Trustee represents that
it will not receive an additional fee or
other compensation from the Plan as the
result of the proposed credit facility
arrangement between the Phillips and
the Plan.

In view of the above, the Trustee
concludes that the proposed interest-
free loan program is in the best interest
of the Plan and its participants and
beneficiaries. The Trustee believes that
such arrangement will result in cost
savings to the Plan and enable the Plan
to complete transactions in a timely
manner. Further, the Trustee asserts that
its ongoing, independent involvement
in and oversight of the program will
provide protection for the Plan and its
participants and beneficiaries.

12. In summary, it is represented that
the proposed transactions will satisfy
the statutory criteria for an exemption
under section 408(a) of the Act because:

(a) Each loan executed under the
proposed credit facility arrangement
will provide short-term funds to the
Plan in connection with inter-fund
transfers, withdrawals and participant
loans and it will permit the orderly
disposal of Phillips common stock.

(b) Each loan made under the
proposed credit facility arrangement
will be unsecured and no interest,
commissions or expenses will be paid
by the Plan.

(c) In the event of a loan default or
delinquency, Phillips will have no
recourse against the Plan.

(d) Each loan will be initiated,
accounted for and administered by the
Trustee, which will also monitor the
terms and conditions of the exemption,
if granted.
FOR FURTHER INFORMATION CONTACT: Ms.
Jan D. Broady of the Department,
telephone (202) 219–8881. (This is not
a toll-free number.)
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The Department is considering
granting an exemption under the
authority of section 408(a) of the Act
and section 4975(c)(2) of the Code and
in accordance with the procedures set
forth in 29 CFR part 2570, subpart B (55
FR 32836, 32847, August 10, 1990). If


