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including those listed pursuant to
section 112, rather than on pollutants
which are subject to a promulgated
standard. For full approval, the
definition of ‘‘air pollutant’’ must be
modified to be consistent with the part
70 regulation.

Section 122.010 of the Texas permit
regulation defines ‘‘major source’’ and
further identifies the twenty-seven
stationary source categories required to
include a source’s fugitive emissions in
determining when a source is major.
Category xxvii states that, for ‘‘any other
stationary source category which, as of
August 7, 1980, is being regulated under
sections 111 or 112 of the Act,’’ fugitives
must be counted in determining if the
source is major. This is inconsistent
with the current 40 CFR 70.2 which
requires fugitive emissions to be
counted for all section 111 and 112
standards, and which does not limit the
stationary source categories to those
which existed as of August 7, 1980. For
full approval, the State must be
consistent with part 70.

Section 122.010 of the Texas permit
regulation defines ‘‘title I modification’’
as a change at a site that qualifies as a
modification under section 111 of title
I of the Act or section 112(g) of title I
of the Act, or as a major modification
under part C or part D of title I of the
Act. The State’s definition of ‘‘title I
modification’’ does not include changes
reviewed under a minor source
preconstruction review program
(‘‘minor NSR changes’’), nor does it
include changes that trigger the
application of National Emission
Standards for Hazardous Air Pollutants
(NESHAP) established pursuant to
section 112 of the Act prior to the 1990
Amendments. The EPA is currently in
the process of determining the
appropriate interpretation of ‘‘title I
modification’’. As further explained
below, the EPA has solicited public
comment on whether the phrase
‘‘modification under any provision of
title I of the Act’’ in 40 CFR
70.7(e)(2)(i)(A)(5) should be interpreted
to mean literally any change at a source
that would trigger permitting authority
review under regulations approved or
promulgated under title I of the Act.
This would include minor State
preconstruction review programs
approved by the EPA as part of the State
Implementation Plan under section
110(a)(2)(C) of the Clean Air Act and
regulations addressing source changes
that trigger the application of NESHAP
established pursuant to section 112 of
the Act prior to the 1990 Amendments.

In the August 29, 1994, proposed
revisions to the interim approval criteria
at 40 CFR section 70.4(d) the EPA

proposes to allow State programs with
a narrower definition of ‘‘title I
modification’’ to receive interim
approval (59 FR 44572). The EPA in that
notice states its belief that the better
reading of ‘‘title I modification’’ would
include minor NSR and pre-1990
NESHAP requirements, but solicited
public comment on the appropriate
interpretation of the term (59 FR 44573).
If the definition of ‘‘title I modification’’
is finalized to include minor NSR
changes, States such as Texas which
have a narrower definition are eligible
for interim but not final approval. If the
final definition excludes changes
reviewed under minor NSR and changes
that trigger a pre-1990 NESHAP
requirement, the State’s definition of
‘‘title I modification’’ would be
consistent with part 70.

For similar reasons, the EPA will not
construe 40 CFR section
70.7(e)(2)(i)(A)(3) to prohibit the State
from receiving interim approval because
it allows minor NSR case-by-case
determination changes to be processed
as minor permit modifications. Again,
although the EPA has reasons for
believing that the better interpretation of
‘‘title I modification’’ is the broader one,
the EPA does not believe that it is
appropriate to deny interim approval to
a State such as Texas on such grounds.

(b) Permit application requirements
(40 CFR 70.5(c)). These requirements are
addressed in sections 122.130–122.139
of the Texas permit regulation. A
transition plan is included in the permit
regulation which accounts for six SIC
codes subject to the Texas interim
approval program. The Texas permit
regulation requires the owner or
operator to submit a timely and
complete application for each site
subject to the requirements of the permit
regulations.

Pursuant to 40 CFR 70.5(c)(8)(iii)(C), a
compliance schedule is required for
sources out of compliance at the time of
permit issuance. Section
122.132(b)(3)(B) of the Texas permit
regulation addresses compliance
schedules but appears to not require
that schedules be at least as stringent as
any consent decree or administrative
order to which the source is subject. For
full part 70 approval, the State must
revise the permit regulation to be
consistent with the part 70 regulation.

(c) Permit issuance and revision
procedures (40 CFR 70.7). These
requirements are provided for in
subchapter C of the permit regulation.
The State has requested that the EPA
approve the proposed operating permits
program as a source category-limited
interim program for a period of two
years. Section (II)(B) of this notice

(referring to options for approval/
disapproval and implications) further
discusses the sites subject to the interim
approval program and the Texas
rationale for requesting interim
approval.

Section 122.241 of the Texas permit
regulation requires permit applications
for renewal at least six months prior to
the date of permit expiration, but not
more than eighteen months prior to the
date of permit expiration. The permit
regulation contains criteria for
determining completeness of
applications consistent with 40 CFR
70.5(a)(2).

Pursuant to 40 CFR 70.7, the State’s
program must prohibit a source from
operating after the time that the source
is required to submit a timely and
complete application, except in
compliance with a permit issued under
a part 70 program. Section 122.138 of
the Texas permit regulation allows an
application shield if there is a timely
and complete application for permit
issuance, significant permit
modification to a permit, or renewal.
The site’s failure to have a Federal
operating permit is not a violation until
the State takes final action on the
permit. The application shield provided
for in 40 CFR 70.7(b) does not apply to
significant modifications, but only
applies to a ‘‘complete application for
permit issuance (including for
renewal)’’. For this reason, section
122.138 of the Texas permit regulation
is inconsistent with 40 CFR 70.7. For
full approval, the Texas permit
regulation must be made consistent with
the part 70 regulation by deleting the
reference in section 122.138 to
‘‘significant permit modification to a
permit.’’

Sections 122.211–122.213 of the
Texas permit regulation contain the
requirements of 40 CFR 70.7(d) for
administrative amendments, but do not
require the Administrator’s approval for
similar changes allowed by section
122.211. This is inconsistent with 40
CFR 70.7(d)(1)(vi) which requires that,
in order for changes other than those
specified in 40 CFR 70.7(d) (i) through
(v) to be made as administrative
amendments, they must first be
determined by the Administrator, as
part of the approved part 70 program, to
be similar to those specified in
70.7(d)(1) (i) through (iv). For full
approval, section 122.211 must be
revised to specifically list the types of
changes that the State proposes to be
eligible for processing as administrative
amendments, for the Administrator’s
approval as part of the State’s part 70
program.


