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in section 179(b) of the Act, which
would remain in effect until the EPA
determined that Texas had corrected the
deficiency by submitting a complete
corrective program. Moreover, if the
Administrator found a lack of good faith
on the part of Texas, both sanctions
under section 179(b) would apply after
the expiration of the 18-month period
until the Administrator determined that
Texas had come into compliance. In any
case, if six months after application of
the first sanction, Texas still had not
submitted a corrective program that the
EPA found complete, a second sanction
would be required.

If following final interim approval,
the EPA were to disapprove Texas’
complete corrective program, the EPA
would be required to apply one of the
section 179(b) sanctions on the date 18
months after the effective date of the
disapproval, unless prior to that date
Texas had submitted a revised program
and the EPA had determined that it
corrected the deficiencies that prompted
the disapproval. Moreover, if the
Administrator found a lack of good faith
on the part of Texas, both sanctions
under section 179(b) would apply after
the expiration of the 18-month period
until the Administrator determined that
Texas had come into compliance. In any
case, if six months after application of
the first sanction, Texas still had not
submitted a corrective program that the
EPA found complete, a second sanction
would be required.

In addition, discretionary sanctions
may be applied where warranted any
time after the end of an interim approval
period if Texas has not timely submitted
a complete corrective program or the
EPA has disapproved a submitted
corrective program. Moreover, if the
EPA has not granted full approval to
Texas’ program by the expiration of an
interim approval, and that expiration
occurs after November 15, 1995, the
EPA must promulgate, administer, and
enforce a Federal permits program for
Texas upon interim approval expiration.

II. Proposed Action and Implications

A. Analysis of State Submission

1. Support Materials
Pursuant to section 502(d) of the Act,

the Governor of each State is required to
develop and submit to the
Administrator an operating permits
program under State or local law or
under an interstate compact meeting the
requirements of title V of the Act. Texas
submitted, under the signature of former
Governor Ann W. Richards, the
operating permits program submittal to
be implemented in all areas of the State
of Texas with the exception of Indian

Lands. The State of Texas requested that
the EPA approve its operating permit
program as a source category-limited
interim program for a period of two
years.

In the State’s operating permits
program submittal, Texas does not
assert jurisdiction over Indian lands or
reservations. To date, no tribal
government in Texas has authority to
administer an independent air program
in the State. Upon promulgation of
regulations under section 301(d) of the
Act, Indian tribes will be able to apply
for treatment as States under the Act,
and receive the authority from the EPA
to implement an operating permits
program under title V of the Act. The
EPA will, where appropriate, conduct a
Federal title V operating permits
program in accordance with
forthcoming EPA regulations, for those
Indian tribes which do not apply for
treatment as States under the Act.

The Texas Air Control Board (TACB)
was the traditional implementing
authority for the Act and all of its
amendments. The submittal, including
the rules, were adopted by the TACB.
The TACB’s operations and legal
responsibilities were consolidated with
operations of other Texas environmental
agencies. Therefore, effective September
1, 1993, the Texas Air Control Board
became part of a new State of Texas
environmental agency, the Texas
Natural Resource Conservation
Commission (TNRCC). All rules,
permits, orders, and any other final
actions of the TACB remain in full legal
effect unless and until revised by the
TNRCC.

40 CFR 70.4(b)(1) requires that the
submittal contain a program description
of the State’s operating permits program
describing how it intends to carry out its
responsibilities under the part 70
regulations. The Texas Federal
Operating Permits program description,
volume 1 of the submittal, explains that
the Texas operating permits program
was developed to satisfy all of the
requirements of the part 70 regulation.
The operating permit in Texas will be
used to consolidate relevant applicable
requirements into one permit document.

The program description provides a
broad overview of the State’s program,
a broad description of how the Federal
operating permits program in Texas will
be implemented in accordance with part
70, and a description of how the
program will implement the applicable
requirements set forth in other titles of
the Act, specifically title I, title III, title
IV, and title VII. The State projects over
3,000 sites will be subject to the
operating permits program.

Pursuant to 40 CFR 70.4(b)(3), the
Governor is required to submit a legal
opinion from the Attorney General (or
the attorney for a State air pollution
control agency that has independent
legal counsel), demonstrating adequate
authority to carry out all aspects of a
title V operating permits program. The
Texas Attorney General submitted such
an opinion in Volume 5 (the submittal
supplement), demonstrating adequate
legal authority as required by Federal
law and regulation for interim approval.

40 CFR 70.4(b)(4) requires the
submission of relevant permitting
program documentation not contained
in the regulations, such as permit forms
and relevant guidance to assist in the
State’s implementation of its permits
program. The State addresses this
requirement in the Texas Federal
Operating Permits Program Submittal
Supplement in Volume 5 (the submittal
supplement). The supplemental volume
contains a model permit, application
forms (including the standard phase II
acid rain forms), monitoring,
recordkeeping and reporting forms,
public notice examples and guidance to
implement the operating permits
program. The detailed guidance
addresses many part 70 requirements
including documentation on permit
applicability, permit application
procedures, permit issuance, permit
revisions and reopenings, permit
renewals, compliance plan and
certifications, and monitoring, reporting
and recordkeeping.

2. Regulations and Program
Implementation

The State of Texas has submitted
TACB Regulation XII, Title 31 of TAC,
Chapter 122—‘‘Federal Operating
Permits’’ (‘‘the Texas permit
regulation’’) and TACB General Rules,
Title 31 of TAC, section 101.27 (‘‘the
Texas fee regulation’’), for implementing
the State’s operating permits program as
required by 40 CFR 70.4(b)(2). Sufficient
evidence of their procedurally correct
adoption was submitted in the Texas
Federal Operating Permits Program
Volumes 1 and 2 of the submittal.
Copies of all applicable State and local
statutes and regulations which authorize
the part 70 program, including those
governing State administrative
procedures, were submitted with the
State’s program in Volumes 3 and 4.

The following discusses how the
Texas permit regulation meets or does
not meet the existing part 70 regulation.
However, due to pending litigation
involving sections of the part 70
regulation, revisions have been
proposed, and more proposed revisions
may be forthcoming. Any revisions to


