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(B). Issue for Comment: Section 90103
of the Violent Crime and Law
Enforcement Act of 1994 directs the
Commission to amend the guidelines to
provide an adequate enhancement for
(1) an offense of simple possession of a
controlled substance under 21 U.S.C.
§ 844 that occurs in a federal prison or
detention facility, and (2) an offense
under 21 U.S.C. § 841 that involves
distributing a controlled substance in a
federal prison or detention facility. The
Commission invites comment as to the
best methods of implementing this
directive. With respect to distribution
offenses, the Commission specifically
invites comment as to whether such
offenses should be referenced to
§ 2D1.2, which provides enhanced
penalties for controlled substance
distribution offenses involving
protected locations. With respect to
simple possession offenses, the
Commission specifically invites
comment as to whether an enhancement
of two levels would be an appropriate
enhancement, or whether a higher or
lower enhancement should be used. In
addition, the Commission invites
comment on how the offense levels for
simple possession offenses in a
correctional facility under §§ 2D2.1 and
2P1.2 might better be coordinated.

11. Issue for Comment: Section 90102
of the Violent Crime Control and Law
Enforcement Act of 1994 directs the
Commission to amend the guidelines to
provide ‘‘an appropriate enhancement’’
for a defendant convicted of violating 21
U.S.C. § 860. This statute prohibits drug
trafficking in protected locations (e.g.,
near schools, playgrounds, video
arcades). Guideline 2D1.2 currently
contains an enhanced penalty for such
offenses based on a congressional
directive to the Commission in section
6454 of Public Law 100–690 (pertaining
to drug offenses involving persons less
than 18 years of age). The Commission
seeks comment on whether the
enhancement for these offenses in
§ 2D1.2 is adequate to account for the
directive set forth in section 90102 or,
if the current enhancement is not
adequate, how and to what extent
§ 2D1.2 should be amended to provide
an appropriate enhancement.

Additional Issue for Comment: The
Commission, at the request of the
Federal and Community Defenders,
invites comment as to whether the
guidelines should be amended to
provide a lower base offense level if an
offense is committed in a protected
location selected by law enforcement or
its agents. The Commission specifically
invites comment on the following
proposal.

Section 2D1.2(a)(4) is amended by
deleting ‘‘otherwise’’ and inserting in
lieu thereof:

‘‘(A) if the offense involved a
protected location and the protected
location was selected by law
enforcement personnel, or someone
acting under the direction or control of
law enforcement personnel, or (B) in
any case not covered by subdivisions 1
through 3 of this subsection.’’.

12. Synopsis of Proposed
Amendment: Section Two of the
Domestic Chemical Diversion Act of
1993 (Public Law 103–200) changes the
designations of the listed chemicals
from ‘‘listed precursor chemicals’’ and
‘‘listed essential chemicals’’ to ‘‘list I
chemicals’’ and ‘‘list II chemicals,’’
respectively. Guideline 2D1.11
(Unlawfully Distributing, Importing,
Exporting or Possessing a Listed
Chemical; Attempt or Conspiracy)
currently refers to ‘‘listed precursor
chemicals’’ and ‘‘listed essential
chemicals.’’ This amendment conforms
§ 2D1.11 to the new terminology to
avoid confusion.

Section Two of the Act also adds pills
containing ephedrine as a list I
chemical. Ephedrine is a list I chemical
under 21 U.S.C. § 802(34). Pills
containing ephedrine previously were
not covered by the statute and thus
legally could be purchased ‘‘over the
counter.’’ Purchases of these pills were
sometimes made in large quantities and
the pills crushed and processed to
extract the ephedrine (which could be
used to make methamphetamine).
Unlike ephedrine, which is purchased
from a chemical company and is
virtually 100 percent pure, these tablets
contain about 25 percent ephedrine. To
avoid unwarranted disparity, this
amendment adds a note to § 2D1.11
providing that only the amount of actual
ephedrine contained in the pill is to be
used in determining the offense level.

Section Eight of the Act removes three
chemicals from the listed chemicals
controlled under the Controlled
Substances Act and adds two chemicals.
Two of the chemicals removed from the
list are not currently listed in § 2D1.11
because the Commission was aware that
they were erroneously included in the
statute (they are not used in the
manufacture of any controlled
substance). The third chemical removed
from the list, d-lysergic acid, was listed
both as a listed chemical in § 2D1.11
and as a controlled substance in § 2D1.1.
To conform § 2D1.11 to this change, the
proposed amendment deletes all
references to d-lysergic acid. The two
chemicals added as listed chemicals are
benzaldehyde and nitroethane. Both of
these chemicals are used to make

methamphetamine. Base offense levels
for listed chemicals in § 2D1.11 are
determined by their relationship to the
most common controlled substance they
are used to manufacture. The proposed
amendment adds these chemicals to the
Chemical Quantity Table in § 2D1.11
based on information provided by the
Drug Enforcement Administration
regarding their use in the production of
methamphetamine.

Several of the chemicals in the
Chemical Quantity Table are used in the
same process to make a controlled
substance, such as hydriodic acid and
ephedrine as well the two chemicals
added above. The current note at the
end of the Precursor Chemical
Equivalency Table states ‘‘[i]n cases
involving both hydriodic acid and
ephedrine, calculate the offense level for
each separately and use the quantity
that results in the greatest offense
level.’’ The proposed amendment
expands this note to cover other
chemicals that may be used together,
including the two chemicals added by
the statute.

Proposed Amendment: Section
2D1.11 and the commentary thereto is
amended by deleting ‘‘listed precursor’’
wherever it appears and inserting in lieu
thereof ‘‘list I’’; by deleting ‘‘listed
essential’’ wherever it appears and
inserting in lieu thereof ‘‘list II’’; and by
deleting ‘‘Precursor Chemical
Equivalency Table’’ wherever it appears
and inserting in lieu thereof ‘‘List I
Chemical Equivalency Table’’.

Section 2D1.11(d) is amended by
deleting all lines referencing d-lysergic
acid.

The Chemical Quantity Table in
§ 2D1.11(d) is amended in subdivisions
(1)–(9) by adding the following list I
chemicals (formerly Listed Precursor
Chemicals) in the appropriate place in
alphabetical order by subdivision as
follows:

(1) ‘‘17.8 KG or more of
Benzaldehyde;’’, ‘‘12.56 KG or more of
Nitroethane;’’,

(2) ‘‘At least 5.34 KG but less than
17.8 KG of Benzaldehyde;’’, ‘‘At least
3.768 KG but less than 12.56 KG of
Nitroethane;’’,

(3) ‘‘At least 1.78 KG but less than
5.34 KG of Benzaldehyde;’’, ‘‘At least
1.256 KG but less than 3.768 KG of
Nitroethane;’’,

(4) ‘‘At least 1.25 KG but less than
5.34 KG of Benzaldehyde;’’, ‘‘At least
879 G but less than 1.256 KG of
Nitroethane;’’,

(5) ‘‘At least 712 G but less than 1.25
KG of Benzaldehyde;’’, ‘‘At least 502 G
but less than 879 G of Nitroethane;’’,


