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15.803 [Amended]

12. Section 15.803(a) is amended in
the last sentence by inserting ‘‘or other
information’’ after ‘‘pricing data’’.

15.804 Cost or pricing data and other
information.

13. Section 15.804, heading, is revised
to read as set forth above.–

14. Section 15.804–1 is revised to read
as follows:

15.804–1 Prohibition on obtaining cost or
pricing data.

(a) Exceptions to cost or pricing data
requirements. The contracting officer
shall not, pursuant to 10 U.S.C. 2306a
and 41 U.S.C. 254b, require submission
of cost or pricing data (but may require
other information to support a
determination of price reasonableness or
cost realism)—

(1) If the contracting officer
determines that prices agreed upon are
based on—

(i) Adequate price competition (see
paragraph (b)(1) of this section);–––

(ii) Established catalog or market
prices of commercial items (see section
2.101) sold in substantial quantities to
the general public (see paragraph (b)(2)
of this section); or–

(iii) Prices set by law or regulation
(see paragraph (b)(3) of this section).

(2) For acquisition of a commercial
item if an exception under paragraph
(a)(1) of this section does not apply, but
the contracting officer can determine the
price is fair and reasonable (see
paragraph (b)(4)(i) of this section and
15.804–5(b));

(3) For modifications to contracts/
subcontracts for commercial items, if
the basic contract/subcontract was
awarded without the submission of cost
or pricing data because the action was
exempt from cost or pricing data
requirements of 15.804–2 and the
modification does not change the
contract/subcontract to a contract/
subcontract for the acquisition of other
than a commercial item (see paragraph
(b)(4)(ii) of this section); or

(4) For exceptional cases (see
paragraph (b)(5) of this section).

(b) Standards for exceptions from cost
or pricing data requirements.

(1) Adequate price competition. A
price is based on adequate price
competition if—

(i) Two or more responsible offerors,
competing independently, submit
priced offers responsive to the
Government’s expressed requirement
and if—

(A) Award will be made to a
responsible offeror whose proposal
offers either—

(1) The greatest value (see 15.605(c))
to the Government and price is a
substantial factor in source selection; or

(2) The lowest evaluated price; and
(B) There is no finding, supported by

a statement of the facts and approved at
a level above the contracting officer, that
the price of the otherwise successful
offeror is unreasonable.

(ii) There was a reasonable
expectation, based on market analysis or
other assessment, that two or more
responsible offerors, competing
independently, would submit priced
offers responsive to the solicitation’s
expressed requirement, even though
only one offer is received from a
responsible, responsive offeror and if—

(A) Based on the offer received, the
contracting officer can reasonably
conclude that the offer was submitted
with the expectation of competition,
e.g.,—

(1) The offeror believed that at least
one other offeror was capable of
submitting a meaningful, responsive
offer.

(2) The offeror had no reason to
believe that other potential offerors did
not intend to submit an offer; and

(B) The determination is approved at
a level above the contracting officer that
the proposed price is based on adequate
price competition and is reasonable; or

(iii) Price analysis clearly
demonstrates that the proposed price is
reasonable in comparison with current
or recent prices for the same or similar
items purchased in comparable
quantities, under comparable terms and
conditions under contracts that resulted
from adequate price competition.

(2) Established catalog or market
prices—(i) Established catalog price.
Established catalog prices are prices
(including discount prices) recorded in
a catalog, price list, schedule or other
verifiable and established record that
(A) are regularly maintained by the
manufacturer or vendor; (B) are
published or otherwise available for
customer inspection, and (C) state
current or last sales price. An item will
automatically qualify for this exception
if sold in substantial quantities, and
sales at established catalog prices made
to the general public are at least one-
fourth of total sales of the item. If an
item does not meet these criteria, an
exception may also apply under
paragraph (b)(2)(vi) of this section.

(ii) Established market price. An
established market price is a price that
is established in the course of ordinary
and usual trade between buyers and
sellers free to bargain and that can be
substantiated by data from sources
independent of the offeror.

(iii) Based on. A price may also be
based on an established catalog or
market price if the item being purchased
is not itself a catalog or market priced
commercial item but is sufficiently
similar to the catalog or market priced
commercial item to ensure that any
difference in prices can be identified
and justified without resorting to cost
analysis. If a price is based on estimated
future sales and prices, then provision
should be made for future price
adjustment, if actual sales and prices
differ significantly from the estimated
sales and prices upon which the
contract price was based.

(iv) Sold in substantial quantities. An
item is sold in substantial quantities if
there are sales of more than a nominal
quantity based on the norm of the
industry segment. For services to be
sold in substantial quantities, they must
also be customarily provided by the
offeror, using personnel regularly
employed and equipment (if any is
necessary) regularly maintained
principally to provide the services.

(A) The method used to establish
sales for catalog priced items may be
sales order, contract, shipment, invoice,
actual recorded sales or other records,
so long as the method used is consistent
and provides an accurate indication of
sales activity. If the item would not
otherwise qualify for an exception, sales
of the item by affiliates (see 19.101 for
definition) of the offeror may be
considered in addition to sales of the
item by the offeror if—

(1) The offeror provides and
separately identifies all data required to
be submitted that are related to the sales
by the affiliate (e.g., information
required by the Standard Form (SF)
1412);

(2) The affiliate agrees in writing to
provide the same preaward and post-
award access to records as is provided
by the offeror; and

(3) All sales of the item by the affiliate
are considered, not just catalog sales.

(B) An exception may apply for an
item based on the market price of the
item regardless of the quantity of sales
of the item previously made by the
offeror or the types of customers for
these sales.

(v) The general public consists of
buyers other than the U.S. Government
or its instrumentalities, e.g., U.S.
Government corporations. The general
public does not include (A) affiliates of
the offerors, (B) buyers of items for U.S.
Government end use, or (C) purchases
by the U.S. Government on behalf of
foreign governments, such as for Foreign
Military Sales.

(vi) Discretionary criteria. Even
though the criteria of paragraphs


