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Nationsbank Corporation (Troutman
Sanders) commented that the interim
rules do not state whether an employer
may use a different option to recover
premium payments for other welfare
benefits, such as disability insurance,
than the one selected for recovering
health premiums, or whether it must
choose one option for recovering all
types of premiums. The commenter
recommended that employers be
allowed flexibility in seeking
repayment, to maximize recovery
potential. The FMLA regulations do not
restrict the employer’s available options
for recovery. For example, a repayment
schedule of partial payments stretched
over extended pay periods to account
for individual employees’ needs and
compensation arrangements would not
be prohibited.

Six commenters (9 to 5, National
Association of Working Women;
Federally Employed Women; Women’s
Legal Defense Fund; Cumberland-Perry
Association for Retarded Citizens;
American Federation of Teachers/
National Education Association; and the
Society for Human Resource
Management) commented on the 30-day
‘‘returned to work’’ rule in this section.
The American Federation of Teachers/
National Education Association and the
Women’s Legal Defense Fund suggested
a single workweek be used (WLDF
stated that FMLA provides no basis to
allow an employer to recover premiums
when an employee returns to work for
less than 30 days). In contrast, the
Society for Human Resource
Management said that 30 days were too
short to determine whether an employee
intends to return to work for the long
term and recommended 60 days;
Cumberland-Perry Association for
Retarded Citizens also suggested 60
days, or some other demonstration of
good faith attempt to return to work to
protect employers from manipulative
employees. Federally Employed
Women, and 9 to 5, National
Association of Working Women stated
the 30-day period had no basis under
the statute and recommended instead
language that would create a rebuttable
presumption that an employee’s failure
to return is not due to a serious health
condition, which could then be
overcome by a showing that the failure
was due to a serious health condition or
other circumstances beyond the
employee’s control. (WLDF suggested
similar rebuttable presumption
language.)

In spite of requests from both sides of
this issue, the ‘‘returned to work’’
definition will remain at 30 days. As the
discussion in the legislative history on
maintenance of health benefits during

FMLA leave suggests, the purpose of the
Act is to provide ‘‘job-protected’’ leave
to eligible employees for the reasons
that qualify under the Act. Being
restored to the original or an equivalent
position of employment after returning
from FMLA leave is central to the leave
entitlement provisions, and suggests, in
a temporal sense, long-term or ‘‘quasi-
permanence.’’ Thus, the 30-day
requirement is not unreasonable. In
addition, if an employee transfers
directly from taking FMLA leave to
retirement (or such a transfer occurs
during the first 30 days after the
employee returns to work), the
employee is considered to have returned
to work.

The Chamber of Commerce of the
USA opposed the rule that prohibits an
employer from recovering premiums
paid to maintain group health coverage
if the employee does not return to work
for reasons beyond the employee’s
control, e.g., the employee is needed to
care for a relative or individual with a
serious health condition other than an
immediate family member. Lancaster
Laboratories requested more definition
of events that qualify as ‘‘other
circumstances beyond the employee’s
control.’’ The Women’s Legal Defense
Fund also criticized the inclusion of
examples in the negative, i.e., ones that
do not (or can never) qualify as
circumstances beyond the employee’s
control.

Examples of ‘‘circumstances beyond
the employee’s control’’ have been
clarified in the regulations. A mother’s,
or a father’s, decision not to return to
work to stay home with a healthy
newborn child would not be considered
a circumstance beyond the employee’s
control. On the other hand, if the
newborn child has a serious health
condition, such as serious birth defects
requiring immediate surgery, a parent’s
decision not to return to work in such
a case would be a circumstance beyond
his or her control.

Kaiser Permanente noted the
regulations referred only to situations
involving requalification for benefits,
but omitted situations where an event
covered by a particular kind of
insurance occurs while the employee is
on unpaid FMLA leave and coverage
has lapsed during the leave. The
commenter requested further
consideration be given to explaining
this aspect of FMLA. In one example
given by the commenter, an employee is
on unpaid leave and there is no
continuation of life insurance during the
leave. The commenter asked what
benefits, if any, the beneficiary would
be entitled to if the employee died
during the leave. In the second example,

disability insurance is discontinued for
an employee who takes unpaid FMLA
leave to care for a spouse or parent with
a serious health condition and the
employee becomes disabled during the
leave. Can the employee be denied any
disability coverage for the condition?

Under FMLA’s ‘‘restoration to
position’’ employment and benefits
protection provisions (§ 104 of the Act),
there is no obligation to maintain ‘‘non-
mandatory’’ (other than group health
plan) benefits during a period of FMLA
leave by operation of FMLA itself;
therefore, an employer would not have
to incur expenses or pay for the
conditions occurring during the period
of unpaid leave when coverage lapsed
in the two examples given. However, an
employer could not exclude any benefit
previously enjoyed by the employee
who returns to work after the leave.
Accordingly, the returning employee in
the second example could not be denied
disability coverage because of any
condition which arose during the leave
and corresponding lapse of coverage.
The employer would be responsible for
providing benefits to the employee
equivalent to the level enjoyed by the
employee prior to starting the leave,
regardless of any qualifications imposed
by the plan.

Pathology Medical Laboratories
(Riordan & McKinzie) questioned the
intent of the provision in § 825.213(e) of
the Interim Final Rule requiring a self-
insured plan to provide benefits during
periods in which the employee failed to
pay the premium. In addition to being
obligated for the payment of covered
claims incurred during a period for
which the employee paid the premiums,
a self-insured plan cannot deny
payment of claims during the applicable
grace period provided by § 825.212(a),
i.e., in the absence of a specific policy
for other forms of unpaid leave,
coverage for the employee must be
maintained during the grace period and
may only cease at the end of the 30-day
grace period (provided the required 15-
day notice has been provided).

Fisher & Phillips noted that the
definition of ‘‘employment benefits’’ in
§ 825.800 includes ‘‘non-ERISA’’ plans.
If an employer makes premium
payments on behalf of employees on
FMLA leave who participate in a non-
ERISA plan, the plan may be converted
to ERISA status.

The definition of ‘‘employment
benefits’’ contained in the interim rule
was based on FMLA’s statutory
definition of the same term in § 101(5).
However, as discussed above, plans
meeting the specific criteria in
§ 825.209(a) will be excluded from
FMLA’s definition of covered


