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minimums established by FMLA). With
respect to leave for the birth of a child,
the statute entitles an employee to
FMLA leave for a period of up to 12
weeks for the birth and care of a child.
Under the circumstances described by
the Society for Human Resource
Management, the employee may not be
required to return to work after six
weeks if the employee desires 12 weeks
of FMLA leave for the birth of her child.

In response to the question on
whether FMLA’s leave entitlement for
placement for adoption includes
‘‘bonding’’ time between the parent and
child, we note from the legislative
history’s discussion of the need for
family and medical leave legislation
that:

Adoptive parents also face difficulties
in the absence of a reasonable family
leave policy. Most adoption agencies
require the presence of a parent in the
home—some for as long as four
months—when a child is placed with
the family to allow them adequate time
for proper bonding. * * *

The legislative history’s discussion of
the leave provisions themselves
provides:

Section 102(a)(2) requires that leave
provided under § 102(a)(1) (A) or (B) to
care for a newborn child or a child
newly placed with the employee for
adoption or foster care be taken before
the end of the first 12 months following
the date of the birth or placement. * * *

Clearly, the intent of FMLA’s leave
entitlement in the case of leave for
placement of a child with the employee
for adoption or foster care includes
‘‘bonding’’ time with the newly-placed
child, during the 12 months following
the date of placement.

In response to the commenter who
questioned whether FMLA leave is
available for adoption of a child age 18
or older who is capable of self-care,
upon reexamination of the statutory
definitions and leave entitlement
provisions of the Act, we have
concluded that the availability of leave
for adoption of a child age 18 or older
is limited to those who are incapable of
self-care because of a mental or physical
disability, consistent with the statutory
definition of ‘‘son or daughter’’ in
§ 101(12) of the FMLA. The regulations
have been revised to delete the
statement that there is no maximum age
limit for a child placed for adoption or
foster care. Regarding the employee who
marries and requests FMLA leave to be
with new stepchildren, FMLA leave
would only be available if the employee
in that case formally adopted the
stepchildren, as the commenter pointed
out. However, if one of the children
subsequently has a serious health

condition, the stepparent would be
entitled to FMLA leave to care for the
child.

Many comments suggesting
clarification or reiteration of provisions
contained elsewhere in the regulations
are being adopted. The regulations are
also being revised at § 825.113 to permit
an employer to request that employees
provide reasonable documentation that
verifies the legitimacy of an FMLA leave
request, i.e., that requested leave is for
a qualifying statutory purpose.
Reasonable documentation of a
qualifying reason for FMLA leave can
take the form of a simple signed
statement by the employee. The
employer’s policies in this area should
be communicated in advance to
employees and be applied uniformly,
and employees must be given a
reasonable opportunity to respond.

Section 825.112(e) provides that
‘‘State’’ action must be involved in
foster care placement to qualify for
FMLA leave. The Community Legal
Services, Inc. and Women’s Legal
Defense Fund stated that the ‘‘State’’
involvement requirement was not
supported by the statute, legislative
history, or sound public policy, and
argued that the statutory definition of a
‘‘son or daughter,’’ which includes a
‘‘child of a person standing in loco
parentis,’’ implies that FMLA leave
should be available whenever an
employee takes primary responsibility
for the care of a child with the intention
of adopting or otherwise having day-to-
day caretaking responsibility for that
child. Thus, for example, parents of
addicts who assume responsibility as
primary caretakers for the addicts’
children is a form of ‘‘foster’’ care in
which FMLA leave should be available
to such parents.

Section 102(a)(1)(B) of FMLA entitles
an eligible employee to take FMLA
leave ‘‘[b]ecause of the placement of a
son or daughter with the employee for
adoption or foster care’’ (emphasis
added). Thus, the entitlement to leave
under this section of the Act relates only
to the actual placement with the eligible
employee of an adopted or foster child.
The act of providing ‘‘foster care,’’ in
and of itself, is not a qualifying reason
for taking FMLA leave under the statute.
On the other hand, in the example of
parents of addicts who assume the
primary, day-to-day responsibilities to
care for and financially support the
addicts’ children, the in loco parentis
relationship thus established could
entitle the in loco parentis parents to
take FMLA leave under a different
section of the FMLA, § 102(a)(1)(C), if
the in loco parentis parent was needed
to care for the ‘‘child’’ (of the person

standing in loco parentis) for a serious
health condition (subject to the Act’s
medical certification provisions).
FMLA’s legislative history fully
supports this view:

The terms ‘‘parent’’ and ‘‘son or
daughter’’ * * * reflect the reality that
many children in the United States
today do not live in traditional
‘‘nuclear’’ families with their biological
father and mother. Increasingly, those
who find themselves in need of
workplace accommodation of their child
care responsibilities are not the
biological parent of the children they
care for, but their adoptive, step, or
foster parents, their guardians, or
sometimes simply their grandparents or
other relatives or adults. This legislation
deals with such families by tying the
availability of ‘‘parental’’ leave to the
birth, adoption, or serious health
condition of a ‘‘son or daughter’’ and
then defining the term ‘‘son or
daughter’’ to mean ‘‘a biological,
adopted, or foster child, a stepchild, a
legal ward, or a child of a person
standing in loco parentis * * *.’’ * * *

Definition of Spouse, Parent, Son or
Daughter (§ 825.113)

FMLA entitles an eligible employee to
take leave ‘‘in order to care for the
spouse, or a son, daughter, or parent, of
the employee, if such spouse, son,
daughter, or parent has a serious health
condition’’ (emphasis added). Section
825.113(a) defines the term ‘‘spouse’’ to
mean a husband or wife as defined or
recognized under State law for purposes
of marriage, including common law
marriage in States where it is
recognized. A considerable number of
comments urged that this definition be
broadened to include domestic partners
in committed relationships including
same-sex relationships, or, in the
alternative, to include all unions
recognized by State or local law. The
Society for Human Resource
Management questioned whether an
employer located in one State which
does not recognize common law
marriages would be required to grant
FMLA leave to its employees with
common law spouses who reside in
another State that recognizes common
law marriages. William M. Mercer, Inc.
also recommended clarification of
which State law would be controlling
when the employee works in a different
State.

FMLA defines the term ‘‘spouse’’ to
mean ‘‘a husband or wife, as the case
may be.’’ In discussing this definition
during Senate consideration of the
legislation, Senator Nickles noted:


