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the permittee. EPA’s regulations
concerning bypasses and upsets are set
forth at 40 CFR 122.41(m) and (n).

3. Variances and Modifications
The CWA requires application of the

effluent limitations established pursuant
to section 301 or the pretreatment
standards of section 307 to all direct and
indirect dischargers. However, the
statute provides for the modification of
these national requirements in a limited
number of circumstances. Moreover, the
Agency has established administrative
mechanisms to provide an opportunity
for relief from the application of
national effluent limitations guidelines
and pretreatment standards for
categories of existing sources for toxic,
conventional and nonconventional
pollutants.

a. Fundamentally Different Factors
Variances. EPA will develop effluent
limitations or standards different from
the otherwise applicable requirements if
an individual discharging facility is
fundamentally different with respect to
factors considered in establishing the
limitation or standards applicable to the
individual facility. Such a modification
is known as a ‘‘fundamentally different
factors’’ (FDF) variance.

Early on, EPA, by regulation,
provided for FDF modifications from
BPT effluent limitations, BAT
limitations for toxic and non-
conventional pollutants and BCT
limitation for conventional pollutants
for direct dischargers. For indirect
dischargers, EPA provided for FDF
modifications from pretreatment
standards. FDF variances for toxic
pollutants were challenged judicially
and ultimately sustained by the
Supreme Court. Chemical
Manufacturers Ass’n v. NRDC, 479 U.S.
116 (1985).

Subsequently, in the Water Quality
Act of 1987, Congress added new
section 301(n) of the Act explicitly to
authorize modification of the otherwise
applicable BAT effluent limitations or
categorical pretreatment standards for
existing sources if a facility is
fundamentally different with respect to
the factors specified in section 304
(other than costs) from those considered
by EPA in establishing the effluent
limitations or pretreatment standard. No
FDF variance is available for new
sources subject to NSPS or PSNS.
Section 301(n) also defined the
conditions under which EPA may
establish alternative requirements.
Under section 301(n), an application for
approval of an FDF variance must be
based solely on (1) information
submitted during the rulemaking raising
the factors that are fundamentally

different or (2) information the
applicant did not have an opportunity
to submit. The alternate limitation or
standard must be no less stringent than
justified by the difference and not result
in markedly more adverse non-water
quality environmental impacts than the
national limitation or standard.

EPA regulations at 40 CFR Part 125
Subpart D, authorizing the Regional
Administrators to establish alternative
limitations and standards, further detail
the substantive criteria used to evaluate
FDF variance requests for direct
dischargers. Thus, 40 CFR 125.31(d)
identifies six factors (e.g., volume of
process wastewater, age and size of a
discharger’s facility) that may be
considered in determining if a facility is
fundamentally different. The Agency
must determine whether, on the basis of
one or more of these factors, the facility
in question is fundamentally different
from the facilities and factors
considered by the EPA in developing
the nationally applicable effluent
guidelines. The regulation also lists four
other factors (e.g., infeasibility of
installation within the time allowed or
a discharger’s ability to pay) that may
not provide a basis for an FDF variance.
In addition, under 40 CFR 125.31(b)(3),
a request for limitations less stringent
than the national limitation may be
approved only if compliance with the
national limitations would result in
either (a) a removal cost wholly out of
proportion to the removal cost
considered during development of the
national limitations, or (b) a non-water
quality environmental impact
(including energy requirements)
fundamentally more adverse than the
impact considered during development
of the national limits. EPA regulations
provide for an FDF variance for indirect
dischargers at 40 CFR 403.13. The
conditions for approval of a request to
modify applicable pretreatment
standards and factors considered are the
same as those for direct dischargers.

The legislative history of Section
301(n) underscores the necessity for the
FDF variance applicant to establish
eligibility for the variance. EPA’s
regulations at 40 CFR 125.32(b)(1) are
explicit in imposing this burden upon
the applicant. The applicant must show
that the factors relating to the discharge
controlled by the applicant’s permit
which are claimed to be fundamentally
different are, in fact, fundamentally
different from those factors considered
by the EPA in establishing the
applicable guidelines. The pretreatment
regulations incorporate a similar
requirement at 40 CFR 403.13(h)(9).

b. Economic Variances. Section 301(c)
of the CWA authorizes a variance from

the otherwise applicable BAT effluent
guidelines for nonconventional
pollutants due to economic factors. The
request for a variance from effluent
limitations developed from BAT
guidelines must normally be filed by the
discharger during the public notice
period for the draft permit. Other filing
time periods may apply, as specified in
40 CFR 122.21(l)(2). Specific guidance
for this type of variance is available
from EPA’s Office of Wastewater
Management.

c. Water Quality Variances. Section
301(g) of the CWA authorizes a variance
from BAT effluent guidelines for certain
nonconventional pollutants due to
localized environmental factors. These
pollutants include ammonia, chlorine,
color, iron, and total phenols.

d. Permit Modifications. Even after
EPA (or an authorized State) has issued
a final permit to a direct discharger, the
permit may still be modified under
certain conditions. (When a permit
modification is under consideration,
however, all other permit conditions
remain in effect.) A permit modification
may be triggered in several
circumstances. These could include a
regulatory inspection or information
submitted by the permittee that reveals
the need for modification. Any
interested person may request
modification of a permit modification be
made. There are two classifications of
modifications: major and minor. From a
procedural standpoint, they differ
primarily with respect to the public
notice requirements. Major
modifications require public notice
while minor modifications do not.
Virtually any modification that results
in less stringent conditions is treated as
a major modification, with provisions
for public notice and comment.
Conditions that would necessitate a
major modification of a permit are
described in 40 CFR 122.62. Minor
modifications are generally non-
substantive changes. The conditions for
minor modification are described in 40
CFR 122.63.

e. Removal credits. As described
previously, many industrial facilities
discharge large quantities of pollutants
to POTWs where their wastewaters mix
with wastewater from other sources,
domestic sewage from private
residences and run-off from various
sources prior to treatment and discharge
by the POTW. Industrial discharges
frequently contain pollutants that are
generally not removed as effectively by
treatment at the POTWs as by the
industries themselves.

The introduction of pollutants to a
POTW from industrial discharges may
pose several problems. These include


