
21192 Federal Register / Vol. 60, No. 83 / Monday, May 1, 1995 / Notices

1 .One commenter argued that EPA has misread
the Chevron test to allow EPA to fill a statutory gap
when Congress has adopted a provision but failed
to state its intent in doing so. See 59 FR 24422,
24423 (May 11, 1994). According to this comment,
Chevron applies only when Congress has failed to
adopt a specific provision. EPA notes that the exact
language is whether ‘‘Congress has not directly
addressed the precise question at issue.’’ 467 U.S.
at 843. This may occur either where Congress has
failed to adopt a specific provision or where the
provision adopted is not clear as to the specific
issue. In the situation of Indian tribes and RCRA
Subtitle D, both problems occur, as discussed
below.

include lands owned in fee by non-
Indians. The extent of tribal authority to
regulate activities by non-Indians on
such land has been the subject of
considerable recent discussion. For
further explanation of this issue, see
EPA’s tentative determination of the
adequacy of the Campo Band’s solid
waste program, 59 FR 24422, 24425–
24427 (May 11, 1994). As explained in
the tentative determination, all land
within the Campo Reservation is tribal
trust land; there is no fee land owned by
non-Indians on the Campo Reservation.
As further explained in the tentative
determination, the Campo Band has
established that it has adequate
jurisdiction over the Campo Reservation
based on general principles of tribal
sovereignty, the Campo Band’s status as
a ‘‘federally recognized Indian Tribe’’,
the Tribal Constitution, a map and
narrative description which established
the boundaries of the Reservation, and
Tribal codes and regulations.

By today’s action, EPA is continuing
to follow its policy of approving state/
tribal permit programs prior to the
promulgation of STIR. As explained in
the tentative determination, as well as
in previous state program approvals,
EPA interprets the requirements for
states or tribes to develop ‘‘adequate’’
programs for permits or other forms of
prior approval to impose several
minimum requirements. First, each
state/tribe must have enforceable
standards for new and existing MSWLFs
that are technically comparable to EPA’s
revised Federal Criteria. Next, the state/
tribe must have the authority to issue a
permit or other notice of prior approval
to all new and existing MSWLFs in its
jurisdiction. The state/tribe must also
provide for public participation in
permit issuance and enforcement as
required in section 7004(b)(1) of RCRA.
Finally, EPA believes that the state/tribe
must show that it has sufficient
compliance monitoring and
enforcement authorities to take specific
action against any owner or operator
that fails to comply with an approved
program.

EPA further requests tribes to provide
a statement of legal authority from the
tribal Attorney General or its equivalent
demonstrating that the tribe has
adequate jurisdiction to regulate
MSWLFs on the reservation. In
addition, EPA requests tribes seeking
program approval to demonstrate that
they: (1) Are federally recognized; (2)
have a government exercising
substantial duties and powers; and (3)
are capable of administering a permit
program. If the tribe has already
demonstrated to EPA that it meets the
first two of these criteria in the context

of obtaining a grant or the approval to
operate another EPA program, it need
not do so again. EPA also requests tribes
to provide an explanation of the
jurisdiction and responsibilities of all
tribal program implementing agencies
(including any state agency acting
pursuant to an agreement with the tribe)
and to designate a lead agency to
facilitate communications between EPA
and the tribe. If a tribe has already
provided information and/or a legal
statement on the tribe’s jurisdiction and
capability under another EPA program,
EPA requests the tribe to provide only
those additional materials necessary to
support its application for permit
program approval. These requests
incorporate the criteria used in other
environmental statutes to assess
whether tribes may receive grants or
program approval.

II. Campo Band of Mission Indians
On February 15, 1994, the Campo

Band submitted an application for
adequacy determination. On May 11,
1994, EPA published a tentative
determination of adequacy for the
Campo Band’s program. Further
background on the tentative
determination of adequacy appears at 59
FR 24422 (May 11, 1994).

Along with the tentative
determination, EPA announced the
availability of the application for public
comment and the date of a public
hearing on the application. On June 30,
1994, at 7 p.m. EPA held a public
hearing. Numerous comments were
made at the hearing. EPA also received
numerous written comments during the
public comment period, which EPA
extended until August 1, 1994. 59 FR
34812 (July 7, 1994).

III. Responses to Comments
The following are EPA’s responses to

the written and oral comments received
during the public comment period and
at the public hearing.

A. EPA’s Authority to Approve Tribal
Programs

Several commenters asserted that EPA
does not have the authority to approve
tribal solid waste programs under
RCRA. These comments raised a
number of legal and policy issues which
are discussed below.

1. Summary of the Agency’s Position
The Campo Band applied for a

determination of adequacy under
Subtitle D of RCRA, as amended (42
U.S.C. 6941–6949a). Section
4005(c)(1)(B) of RCRA requires states to
develop and implement permit
programs to ensure that MSWLFs which

may receive hazardous household waste
or conditionally exempt small quantity
generator waste will comply with the
revised Federal Criteria for MSWLFs, 40
CFR part 258. Section 4005(c)(1)(C)
requires EPA to determine whether
states have adequate ‘‘permit’’ programs.

EPA believes that RCRA allows tribes
to seek an adequacy determination for
purposes of sections 4005 and 4010 in
the same manner as the states.

EPA’s interpretation of RCRA is
governed by the principles of Chevron,
supra. Where Congress has not spoken
directly to the precise question at issue
or otherwise explicitly stated its intent
in the statute or in legislative history,
the administering Agency’s
interpretation of the statute is entitled to
deference if it is based on a permissible
construction of the statute. Chevron, 467
U.S. at 843. In step one of the Chevron
test, a court looks first to whether
Congress has specifically addressed the
relevant issue.1 If not, a court proceeds
to step two to decide whether the
interpretation offered by the
administering agency is reasonable in
light of the goals and purposes of the
statute. See, e.g., American Mining
Congress v. EPA, 965 F.2d 759 (9th Cir.
1992).

The Supreme Court stated in Chevron
that the principle of deference to
administrative interpretations of a
statute ‘‘has been consistently followed
by this Court whenever a decision as to
the meaning or reach of a statute has
involved reconciling conflicting
policies, and a full understanding of the
force of the statutory policy in the given
situation has depended upon more than
ordinary knowledge respecting the
matters subjected to agency
regulations.’’ 467 U.S. at 844. In
interpreting the meaning and reach of
Subtitle D of RCRA, the Agency has
undertaken to reconcile RCRA with
broad federal mandates, analogous
environmental statutes, EPA’s
longstanding Indian Policy and relevant
principles of federal Indian law.

EPA’s Indian Policy, formally adopted
in 1984 and reaffirmed by each EPA
Administrator since, recognizes tribes as
the primary sovereign entities for


