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manufacturing period not exceed a
calendar month and Customs revised
the regulations accordingly.

Comment: A commenter suggested
that deviations from T.D. 66–16 be
provided for.

Customs Response: Customs agrees
and has amended § 146.95(a)(3) to
permit deviations from T.D. 66–16 with
approval from Customs. It requires that
any such deviation not be inconsistent
with any related claim for drawback
under 19 U.S.C. 1313.

Comment: Two commenters
advocated incorporation of the entire
proposed § 146.95 into proposed
§ 146.96.

Customs Response: Customs agrees.
Therefore, proposed § 146.96 is now
redesignated as § 146.95.

Comment: Three commenters
suggested that any references to ‘‘listed
in’’ in proposed § 146.95(b) should be
replaced with ‘‘provided for’’.

Customs Response: Customs agrees
with this suggestion and has so changed
§ 146.95(b) (redesignated as
§ 146.95(a)(2)).

Comment: One commenter suggested
the following: replacement of the words
‘‘using the * * * in T.D. 66–16’’ in
proposed § 146.96(a)(1) with the
provisions of § 146.95—to be
denominated as new subparagraphs (2)
and (3); replacement of the words ‘‘not
listed’’ with the words ‘‘not provided
for’’; and replacement of the reference to
‘‘T.D. 66–16’’ with the words ‘‘industry
standards of potential production on a
practical operating basis’’.

One commenter noted that proposed
§ 146.96(a)(1) should not be limited to
feedstocks introduced into the refinery
operating unit. Another commenter
suggested replacing the phrase
‘‘introduced into a refinery operating
unit’’ with ‘‘eligible for attribution’’.

A commenter proposed deletion of
the sentence ‘‘The operator is * * *
prior period.’’ and the phrase ‘‘* * *
using the * * * T.D. 66–16’’.

Customs Response: Customs does not
agree that references to T.D. 66–16
should be deleted from these
regulations. Attribution uses the
industry standards of potential
production on a practical operating
basis as set forth in T.D. 66–16. End
products which are admitted into the
zone and subsequently entered for
consumption without any further
processing are eligible for attribution,
and the text has been modified to reflect
this. The definition of a refinery in
§ 146.92(f) refers to feedstocks and
products listed in T.D. 66–16. Thus, to
avoid confusion the same terminology is
used here.

Comment: Two commenters suggested
deletion of proposed § 146.96(a)(2) in its
entirety. Other commenters suggested
moving the example in this proposed
section to the Appendix.

Customs Response: Customs disagrees
that § 146.96(a)(2) (redesignated at
§ 146.95(b)) should be deleted.
However, the example has been moved
to the appendix.

Comment: All of the comments
received suggested that the appendix
include some introductory language to
the effect that where there is any
inconsistency between an example and
the regulation, the regulation prevails.

Customs Response: Customs agrees
and has incorporated this change.

Comment: Four of the comments
received suggested that any references
to ‘‘actual production records’’ and
‘‘recordation’’ in proposed § 146.96(b)
be changed to ‘‘refinery accounting
records’’ and ‘‘accounting principles’’,
respectively. The suggestion was also
made that the example be included in
the appendix.

Customs Response: Customs disagrees
regarding the rewording of § 146.96(b)
(redesignated as § 146.95(c)).
Accounting records could mean records
that summarize net activity over a
period. Customs needs to verify actual
amounts admitted into, removed from,
or consumed in a refinery subzone.
Customs also needs to know if any
adjustment was made to those amounts
recorded rather than a period-end
summary which nets the amount
without disclosing the existence of any
adjustment. The example is more
appropriately placed within the section
because it illustrates the precise
principle applied.

Comment: One commenter proposed
including introductory language in
proposed § 146.97(a) as follows:

An operator may use the FIFO method
of inventory accounting. The use of this
method is illustrated in the appendix to
this subpart.

Customs Response: Customs disagrees
because § 146.93(a)(3) already provides
that FIFO may be used as an inventory
method.

Comment: Most commenters
suggested addition of a new § 146.97(d)
to provide as follows:

(d) Appeal to the Commissioner. In
the event that the Director, Office of
Regulatory Audit fails to approve a
request under paragraph (c) of this
section, an operator may file an appeal
with the Commissioner of Customs for
further review. Denial by the
Commissioner of Customs may be
appealed to the Court of International
Trade under 28 U.S.C. 1581(i).

Customs Response: Customs disagrees
with this suggestion. The proposal
would change the statutory scope of
jurisdiction of the Court which is
beyond this rulemaking.

Comment: One commenter noted that
the proposed regulations do not address
zone-to-zone transfers and accounting
for non-privileged foreign goods.

Customs Response: It is Customs
position that these regulations are not
the appropriate vehicle for addressing
the issue of accounting for non-
privileged status merchandise.
Additionally, these regulations do not
authorize the use of zone-to-zone
transfers where the start of a
manufacturing period in one zone
refinery would be carried over to
another zone refinery. Customs would
consider promulgating regulations to
handle such transfers but only if
interested parties submitted detailed
mathematical examples, with dates,
showing how such transfers would be
recorded by both the first and
subsequent refineries, together with
how the end products that are removed
from the last zone would be entered for
consumption, consumed in the zone, or
withdrawn for exportation as defined in
§§ 146.92 (e), (g), (i), and (j). Such a
proposal must discuss the
responsibilities of each refiner in the
transfer chain with respect to
recordkeeping and duty liability if there
was a failure to maintain these records
by one or more of the transferors.

Comment: A commenter noted that
privileged foreign merchandise
‘‘liquidations’’ are not liquidations
within the meaning of 19 U.S.C. 1500.
Customs has the right to correct the
classification and appraisement until
the bulletin notice of liquidation is
posted and the protest period begins.
Prior to such final notice, the importer
has the right and obligation to change
classification when conditions warrant.
Such change of classification does not
affect zone status.

Customs Response: Customs basically
agrees and has made modified § 146.65
to clarify this point.

Conclusion
Based on the above, Customs believes

that the proposed regulatory
amendments should be adopted as a
final rule with the following changes:
§ 146.65 is revised to reflect Customs
authority under 19 U.S.C. 1500 to fix the
final classification of merchandise
classified as privileged merchandise;
§ 146.91 is revised to eliminate
unnecessary references to eligible
feedstock (the second sentence) and to
include a new third sentence to clarify
that these regulations do not address


