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Section 6.52, Cooperative Advertising

ATF proposed deleting the phrase
‘‘placed by the retailer’’ from this
section and cross-referencing § 6.52 to
§ 6.98, Advertising Service. DISCUS, in
its comment, requested that the section
be retained in its present form.

Upon review, ATF concurs. The
phrase ‘‘placed by the retailer’’ should
be retained in § 6.52, since the section
is based on 27 U.S.C. 205(b)(4), and
advertisements placed by the industry
member would be evaluated as ‘‘things
of value’’ under 27 U.S.C. 205(b)(3).
Further, it is not appropriate to cross-
reference § 6.52 to § 6.98, which is an
exception under 205(b)(3). ATF
withdraws its proposal; no change is
made to this section in the final rule.

Section 6.67, Sales to a Retailer Whose
Account is in Arrears

ATF’s current position is contained in
Revenue Ruling 54–162, 1954–1 C.B.
340. On August 1, 1979, ATF proposed
a regulation (Notice No. 327, 44 FR
45298) on credit arrears which would
have provided that a supplier could
continue to sell to a retailer, with
unpaid purchases existing in excess of
30 days, without violating the extension
of credit provision if the retailer either
made payments in accordance with
Revenue Ruling 54–162 or the amount
of arrears did not exceed an average
purchase by the retailer from the
supplier over the preceding 4 month
period.

Commenters at the time objected to
the proposal stating that it would
require extensive bookkeeping checks or
it might force repayment of large
outstanding debts in order to keep
dealing with a wholesaler. Several
commenters recommended that ATF
simply adhere to the credit
requirements imposed by State law.
ATF withdrew the proposal (T.D. ATF–
74, 45 FR 63242, September 23, 1980)
from further consideration. In Notice
No. 794, ATF again proposed to adopt
in the regulations the position stated in
Revenue Ruling 54–162. However,
comments on other possible approaches
were solicited.

Several commenters endorsed the
proposed change as set forth in Notice
No. 794 and some opposed allowing
industry members to extend credit to
retailers at all. Other commenters again
suggested that State law be the guideline
on extension of credit. E. & J. Gallo
Winery, in its comment, suggested that
ATF allow industry members to accept
cash on delivery instead of cash with
the order, to be more consistent with
most State credit laws. After reviewing
the comments, ATF believes it is

appropriate to incorporate its
longstanding policy as stated in
Revenue Ruling 54–162 into the
regulations.

ATF has adopted the proposed rule,
but modified it to show that a sale to a
retailer who is in arrears is not a means
to induce ‘‘so long as the retailer pays
in advance or on delivery’’ for that
current order and to show that it applies
only to products as defined in § 6.11.
Where State rules are more restrictive
than the Federal rules, retailers and
industry members must still comply
with State law.

Section 6.71, Quota Sales and Section
6.72, Tie-In Sales

In addition to the language change to
§ 6.71 discussed under § 6.41, the
petitioners proposed to eliminate the
tie-in prohibition in § 6.72 and
consolidate the remaining provisions
into § 6.71. The petitioners
recommended deleting the first two
sentences of § 6.72 because they
believed that there is no statutory basis
for this regulation under the FAA Act.
The petitioners stated that the classic
‘‘tying relationship’’ prohibited by the
antitrust laws is not addressed by
section 105 of the FAA Act
notwithstanding that subsection 105(b)
of the FAA Act bears the heading ‘‘Tied-
House.’’ The petitioners further stated
that prohibitions against tie-in
agreements are covered adequately by
the Federal antitrust laws.

The tie-in sale described in the
regulations is a form of quota sale
covered by the Act. Moreover, ATF feels
that § 6.71 and § 6.72 are distinct from
one another and should be kept separate
to insure clarity and foster
understanding of the regulations. The
fact that another Federal law may also
apply to such a practice is not relevant
to whether such a practice is covered by
the FAA Act. In enacting the FAA Act,
Congress expressly decided that reliance
on the more general antitrust laws was
inadequate in this field. Finally, ATF
proposed revising § 6.72 to cover
expressly a particular type of
transaction as a tie-in sale.

DISCUS reiterated the requests from
the petition in its comment. ATF sees
no reason to change its position on these
sections. DISCUS, E. & J. Gallo Winery,
and Hinman and Carmichael all asked
that ATF clarify § 6.72 to show that it
does not cover combination packaging
allowed in § 6.93. The combination
packaging addressed in § 6.93 involves
combinations of alcoholic beverages
with nonalcoholic products, whereas
§ 6.72 addresses combinations of
alcoholic beverages only since this
section deals only with ‘‘products’’ as

defined in section 6.11. A cross
reference to § 6.93 was added for
clarification.

Subpart D—Exceptions

Many changes discussed in the first
section of the Supplementary
Information on Exclusion affect this
subpart. The discussion which follows
is limited to specific requests by the
industry or findings of ATF’s own
internal review which were not
discussed in that earlier section.

Section 6.81, General

The petitioners proposed amending
§ 6.81(a) by deleting the second
sentence which prohibits an industry
member from conditioning the
providing of items or services allowed
under Subpart D on the purchase of
distilled spirits, wine, or malt beverages.
ATF agreed this prohibition is not
necessary for most items, and proposed
to remove the prohibition from the
general section and place it in the
specific sections where such
conditioning has been a concern, for
instance, § 6.83 on product displays. No
one commented specifically on this
proposal. While ATF agrees to delete
the general prohibition, industry
members should be aware that abusive
conditioning will be evaluated as a
quota sale under 27 U.S.C. 205(b)(7).

Section 6.81(b), Recordkeeping
requirements, requires industry
members to maintain certain records
which can be used to substantiate
claims that items provided to retailers
are within the Subpart D exceptions to
the tied-house prohibitions. The
petitioners proposed deleting § 6.81(b)
in its entirety, thereby eliminating all
recordkeeping requirements. The
petitioners stated that ‘‘(t)his change
should be adopted because the FAA Act
neither provides nor suggests that any
such requirements can be imposed.’’

The petitioners further stated that if it
is decided not to delete § 6.81(b) in its
entirety, they recommend the addition
of language to this paragraph to make it
clear that no separate violation of the
FAA Act shall arise from the failure of
an industry member to maintain records
in accordance with the requirements of
§ 6.81(b). The petitioners believe that
the FAA Act neither creates nor
supports the existence of any such
violation of the FAA Act.

In Notice No. 794, ATF did not
propose to eliminate the requirement to
keep records which substantiate
industry members’ claims that items
provided retailers are within the
exceptions of Subpart D. Such a change
would negate ATF’s capability to verify


