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on sharing space and employees.
Current § 7.7516 only addresses sharing
bank premises with other financial
institutions. Through interpretive
letters, however, the OCC has allowed
national banks to lease excess space in
bank-owned buildings.

Proposed § 7.3001(a) codifies existing
interpretive letters that have addressed
the scope of a national bank’s ability to
share space with other businesses.

Proposed § 7.3001(b) also addresses
the issue of a national bank sharing
employees with businesses with which
it shares space. In addition to permitting
a national bank to lease lobby space to
various tenants, the OCC has permitted
bank employees to perform services as
agent for the bank’s tenants under
certain circumstances.

Finally, proposed § 7.3001(c)
summarizes the supervisory concerns
that may be presented by these
arrangements, and proposed § 7.3001(d)
identifies legal issues a bank should
consider when entering into these
arrangements.

Commenters are specifically
requested to address whether the listed
items are appropriate and if other
considerations should be identified in
lieu of, or in addition to, those
described in the proposal.

Books and Records of National Banks
(§ 7.4000)

Proposed § 7.4000 revises current
§ 7.6025 which addresses the exclusive
examination authority of the OCC.
Proposed § 7.4000 clarifies that state
authority to review the books and
records of a national bank is limited to
those circumstances in which there is
reasonable cause to believe that the
bank has failed to comply with
applicable state unclaimed property and
escheat laws. Proposed § 7.4000 also
removes the current § 7.6025(c)
provisions relating to the disclosure of
examination reports, which will be
incorporated into 12 CFR Part 4 through
a later Federal Register document to
revise part 4.

Charging Interest at Rates Permitted
Competing Institutions; Charging
Interest to Corporate Borrowers
(§ 7.4001).

Proposed § 7.4001 updates current
§ 7.7310 to reflect current law and OCC
interpretive letters. Under 12 U.S.C. 85,
a national bank may charge interest at
the highest rate allowed by the state in
which the bank is located. Section 85
permits a national bank to ‘‘export’’ the
rate of ‘‘interest’’ allowed by the state in
which the bank is located to customers
in other states. For example, a national
bank located in State A can charge

interest in accordance with the law of
State A to a borrower in State B even
though the laws of State B prohibit or
restrict the rate or type of interest
charged.

Although the exportation principle of
section 85 is well established in case
law, the application of section 85 is still
the subject of court challenges, usually
over whether a particular fee or charge
imposed by a bank located in a given
state is properly characterized as
‘‘interest,’’ and thus is ‘‘exportable’’ to a
different state. For example, courts have
held that charges such as late fees and
overlimit fees are a component of
‘‘interest.’’ See Tikkanen v. Citibank
(South Dakota) N.A., 801 F. Supp. 270
(D. Minn. 1992); Cades v. H & R Block,
Inc., No. 4:92–1454–21, 1993 U.S. Dist.
LEXIS 19043 (D.S.C. 1993), aff’d, No.
93–2555, 1994 WL 719070 (4th Cir. Dec.
30, 1994); Ament v. PNC National Bank,
849 F. Supp. 1015 (W.D. Pa. 1994) (on
appeal). But see Mazaika v. Bank One,
Columbus, N.A., No. 00231 Phila. 1993,
1994 WL 698016 (Pa.Super.Ct. Dec. 14,
1994) (en banc).

The OCC has addressed, through
interpretive letters, the issue of what
fees or charges may be considered
‘‘interest.’’ Most recently, the OCC
summarized its previous opinions and
concluded that in addition to periodic
percentage rates, charges consisting of
late charges, annual fees and overlimit
charges are included within the
meaning of ‘‘interest’’ as used in section
85. Thus, if they are permissible for
lenders to impose under the laws of the
state where a bank is located, they may
be charged and ‘‘exported’’ by the
national bank without reference to
whether such fees and charges are
denominated ‘‘interest’’ by the laws of
the state where the bank is located or by
the laws of the state where the customer
resides. See Letter from Julie L.
Williams, Chief Counsel, to John L.
Douglas, dated February 17, 1995.

Proposed § 7.4001(a) proposes to
codify these interpretive positions.
Under proposed § 7.4001(a) ‘‘interest’’
as used in 12 U.S.C. 85 includes any
payment compensating a creditor or
prospective creditor for any extension of
credit, the making available of a line of
credit, or any default or breach by a
borrower of a condition upon which
credit was extended. It includes, among
other things, the following fees
connected with credit extension or
availability: numerical periodic rates,
late fees, not sufficient funds (NSF) fees,
overlimit fees, annual fees, cash
advance fees, and membership fees. It
does not ordinarily include appraisal
fees, premiums and commissions
attributable to insurance guaranteeing

repayment of any extension of credit,
finders’ fees, fees for document
preparation or notarization, or fees
incurred to obtain credit reports. Thus,
the description includes items that the
OCC considers components of interest,
such as late fees and annual fees, as well
as items that the OCC generally does not
consider interest, such as appraisal fees
and premiums. Proposed § 7.4001(a)
also is not intended to be a
comprehensive treatment of the issue,
and other charges may also be found to
be components of interest.

National Bank Charges (§ 7.4002)
Proposed § 7.4002 revises current

§ 7.8000 to clarify that section and to
address concerns raised by Congress.
The conference report to the Riegle-Neal
Interstate Banking and Branching
Efficiency Act of 1994 urged the OCC to
review current § 7.8000 to determine if
it should be withdrawn or revised. H.R.
Conf. Rep. No. 651, 103rd Cong., 2d
sess. 54 (1994). The conferees expressed
the view that in certain circumstances
the OCC had applied the principles of
preemption in an overly broad manner.
In particular, the conferees expressed
concern regarding the scope of the broad
assertion of current § 7.8000 that
Federal law preempts state laws that
prohibit, limit, or restrict deposit
account service charges imposed by a
national bank. Specifically, current
§ 7.8000 cites the ‘‘comprehensive
[F]ederal statutory scheme governing
the deposit-taking function of national
banks’’ as authority for preemption of
these state laws.

Proposed § 7.4002 revises the
approach in current § 7.8000.

Proposed § 7.4002(a) addresses the
ability of a national bank to charge
customers reasonable deposit account
service charges and loan-related fees.
Proposed § 7.4002(a) incorporates
current §§ 7.7315 and 7.7515 which deal
with credit report fees and service
charges on dormant accounts. The
authority of a national bank to charge
these fees is well established. Proposed
§ 7.4002(a) requires such fees to be
reasonable and determined through
consideration of all factors relevant to a
sound business decision.

Proposed § 7.4002(b) sets out the
relevant considerations in establishing
such charges.

In place of the broad assertion of
Federal preemption in current § 7.8000,
proposed § 7.4002(c) states that the OCC
will consider on a case-by-case basis
whether a national bank may establish
a particular service charge that is in
conflict with a state law. Proposed
§ 7.4002(c) affirms that in issuing an
opinion on whether such state laws are


