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no data to indicate that such items
present a risk to children under three.

10. Bulk Sales
The CSPA requires that labeling

appear not only on retail packages, but
also on bins from which unpackaged
and unlabeled regulated products are
sold in bulk, containers for the retail
display of such items, and vending
machines from which they are
dispensed. The labels must appear
conspicuously. Administering labeling
requirements of this nature is a matter
of first impression for the Commission,
since the FHSA and its regulations
require an unpackaged hazardous
substance to bear a label on the item
itself or on a hang tag attached to the
item.

a. Obligation to Apply Labels
One commenter questioned whether

retailers are required to label store
displays of items subject to the CSPA
which are sold in bulk and without
packaging. The CSPA requires labeling
on bins, containers for retail display,
and vending machines from which
unpackaged items subject to the act are
sold or dispensed. A retailer who fails
to comply with these requirements may
be subject to penalties for violating
section 4(c) of the FHSA. To assist
retailers in complying with the CSPA,
the Commission suggests that
manufacturers include, in the shipping
containers for bulk products, labels for
the retailer to post. For example, an 7′′
× 5′′ card containing the required
labeling in the type size specified by 16
CFR 1500.121 would generally suffice to
assure that large bins are conspicuously
labeled. Smaller cards, e.g. 3′′ × 5′′, 2′′
× 4′′ would generally be adequate for
smaller containers for bulk display. To
provide an incentive for displaying the
cards, such cards could include an area
for displaying the price of the item. As
an alternative to providing such labels,
the invoice that accompanies bulk
products or the shipping container of
such products could contain a clear
statement of the requirements of the
law.

b. Definition of Bin or Container for
Retail Display

The applicability of the CSPA to
traditional dump display bins, gold fish
bowls, and similar containers that
contain loose merchandise to be
inspected and selected by purchasers
themselves is clear. However, many
commenters questioned whether the law
applies to a showcase or counter at
which items are displayed for
inspection by purchasers but are
selected by a clerk or sales person at the

direction of the purchasers. Examples
include arcades in which premiums are
redeemed for coupons, carnival booths,
and fast food outlets.

In the absence of any clear indication
in the legislation or its history that
Congress intended to cover display
cases and similar counters, the
Commission interprets the CSPA as
requiring labeling only for those bins
and containers from which consumers
select items displayed in bulk. The final
rule reflects this determination.

11. Small Balls and Marbles

a. Implied Upper Age Limit—Small
Balls and Marbles

The CSPA requires that packages of
small balls and marbles intended for
children three years of age or older, and
of toys and games containing such balls
and marbles, bear precautionary
labeling. The proposed rule tracked the
statutory language. Several commenters
requested that the Commission establish
an upper age limit for the purposes of
labeling such products. Some suggested
that an upper age limit of eight years (96
months) would be consistent with the
provisions of 16 CFR 1500.53 which
establishes use-and-abuse testing
requirements for toys intended for
children in this age group. Another
comment recommended twelve or
fourteen years as the upper limit, based
on the age at which children reach
puberty.

Individual small balls or marbles are
generally used in play by children of all
ages—that is, they are as likely to be
used by five to seven year olds as they
are by nine to eleven year olds. Because
there is no distinction between the ages
of the children who will use them, all
such products require labeling under
the CSPA.

The Commission, however,
distinguishes balls and marbles
contained in toys and games from those
intended for general use. The former are
often intended for children of a
specified age based on the level of
intellectual or physical development of
children in that age group. Even in the
absence of precautionary labeling, the
Commission believes it highly unlikely
that a parent would consider purchasing
a toy or game containing a small ball or
marble intended for a child over eight
years of age for a child under three. For
example, as the Commission’s age
grading guidelines recognize, nine to
twelve year olds have developed
sufficient fine motor coordination for
labyrinth or maze games that require
maneuvering a marble along a pathway
and for games requiring careful shooting
or aiming of markers. Such games,

however, would have virtually no play
value for children under three. The final
rule therefore only requires labeling for
toys and games containing a small ball
or marble that are intended for children
under 8 years of age. This age limit also
follows the maximum age limit
specified in the Commission’s
regulations prescribing tests to
determine whether a children’s article
presents a hazard during reasonably
foreseeable use or abuse.

b. Balls for General Use in Sports
One commenter questioned whether

ping pong balls and golf balls require
labeling under the CSPA, reasoning that,
since children utilize such products, the
products qualify as a toy or game
intended for children under seven years
of age. The commenter, however, did
not address the issue of status of these
items as small balls under the CSPA.

The Commission believes that the
CSPA was not designed to cover balls
generally intended for use in sports
such as golf or ping pong which might
incidentally be used by children over
three. If, however, such a ball is labeled
or marketed as being intended for
children or is part of toy, game, or
equipment set specifically intended for
children over three years of age but less
than eight years old, the labeling
requirements apply.

c. Definition of Ball
The proposed rule defined a ‘‘ball’’ as

a spheroid, ovoid, or elliptical object
that is designed or intended to be
thrown, hit, kicked, rolled, or bounced.
One commenter requested that the
definition of the term ‘‘ball’’ be
expanded to include items that are
dropped, commenting that some toys or
games incorporate such a feature. The
Commission believes that this comment
has merit and has revised the final rule
accordingly. Another commenter
questioned whether tethered balls are
subject to the CSPA only if they fail use
and abuse testing. Unlike small parts
which only present a hazard when they
detach during use or abuse, small balls
present a choking hazard even when
tethered. Thus, tethered balls are subject
to the labeling requirements, regardless
of whether they pass use or abuse tests.
A third commenter questioned how to
determine whether a ball is permanently
enclosed in a maze. As discussed
previously, the rule does not require use
or abuse testing to determine whether
small parts are present for the purposes
of CSPA labeling. However, the final
rule does reflect a limited exception to
this determination. The determination
of whether a ball is permanently
enclosed in a maze or similar container


