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Introduction

o deter violent, abusive, and intimidating acts against victims, both civil and crim-

inal courts have been granted the authority to restrain improper conduct. Referred

to as “restraining orders,” “injunctions,” or “protective orders,” these orders restrict
or prohibit one individual’s behavior to protect another individual. Although protective
orders are most often thought of in conjunction with domestic violence, state legislatures
have advocated their use to restrict stalking conduct, prevent abuse of elderly or disabled
individuals and children, and protect crime victims and witnesses from harassment by

defendants.

Recently, states have provided for protective orders in new contexts. For example, in
California, an employer whose employee has been the subject of unlawful violence or a
credible threat in the workplace may seek a protective order on the employee’s behalf.!
In Maine, petition for a protective order may be brought by a business that has been a
victim of harassment.’

Protective orders generally include provisions restricting contact; prohibiting abuse, in-
timidation, or harassment; determining child custody and visitation issues; mandating of-
fender counseling; and prohibiting firearm possession and provisions for other relief the
court deems appropriate.

Courts are increasingly being given discretion to restrict conduct and impose specific
conditions, and they can tailor a protective order to fit the particular circumstances of
a case. However, such orders are effective only when the restrained party is convinced
the order will be enforced. Unequivocal, standardized enforcement of court orders is
imperative if protective orders are to be taken seriously by the offenders they attempt
to restrain.

Status of the Law

hereas all states have enacted laws authorizing the issuance of civil or
criminal protective orders, available enforcement tools vary from state to
state. Established, clear-cut penalties for violations of protective orders are
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We hope that victims, victim advocates, victim service providers,
criminal justice professionals, and policymakers in states across
the Nation will find the bulletins in this series helpful in making
sense of the criminal justice process and in identifying areas in
which rights could be strengthened or more clearly defined.VWe
encourage you to use these bulletins not simply as informational
resources but as tools to support victims in their involvement
with the criminal justice system.

Jobo W. Gilliy
Directorn

necessary to encourage compliance. In addition, for law enforce-
ment agencies, prosecutors, and judges to appropriately enforce
valid orders, they must be aware of the existence and specific
terms of each order.

Criminal Sanctions for Protective Order Violations

Criminal sanctions are the most common mechanism used to
enforce protective orders. The violator may be charged with a
felony, a misdemeanor,’ or contempt of court;* however, in
most states, felony treatment is reserved for repeat violations’
or aggravated offenses.® In some states, a combination of these
options may apply, depending on the original offense for which
the order was entered or the number of times the order was vi-
olated. For example, in Utah, a protective order violation can
be a misdemeanor or felony depending on the classification of
the initial crime.

In several states, a violation may be treated as a new offense. An
individual who violates a protective order in Indiana commits
invasion of privacy, which is considered a misdemeanor offense.”
Entering a building in violation of the terms of a protective order
is construed a first-degree criminal trespass in Connecticut.®
Pennsylvania’s Supreme Court found a violation of a protective
order to be partial grounds for a burglary charge.’

Some states, such as Utah, treat a domestic violence protective
order violation either as a misdemeanor or as criminal contempt
and a separate domestic violence offense. State courts in Califor-
nia, Kentucky, Minnesota, New Mexico, and Texas have held
that finding a defendant guilty of criminal contempt does not
preclude a subsequent prosecution on the grounds of double
jeopardy.”

A few states require anyone who violates a protective order to
serve a minimum term of confinement. In Hawaii, violators of
protective orders entered in domestic violence and harassment
cases must spend at least 48 hours in jail for a first violation and
30 days for any subsequent violations." In Iowa, the mandatory
minimum sentence for the violation of a no-contact order is

7 consecutive days." Illinois’s requisite 24-hour imprisonment for
a second or each subsequent protective order violation is less
stringent.” Taking a different approach, Colorado law provides
that any sentence imposed for a violation of a protective order
must run consecutively (following) and not concurrently (at the
same time) with the sentence imposed for the crime giving rise
to the order."

Protective order violations can also provide the basis for several
other related penalties, such as bail forfeiture; bail, pretrial re-
lease, or probation revocation; imposition of supervision; and in-
carceration.” A few states, like Delaware, provide for a range of
remedies—an individual who violates a protective order can be
charged with a misdemeanor, found in civil or criminal con-
tempt, and criminally prosecuted, fined, and/or imprisoned.'®

Several states have created additional sanctions for violation of
protective orders. Counseling may be ordered in some states, in-
cluding Hawaii, Massachusetts, and Rhode Island."” Electronic
monitoring of violators may be imposed in Washington."* An
Alabama violator who is found in contempt for willful conduct
is responsible for court costs and attorney’s fees incurred by a
person seeking enforcement of the order."

Order Verification: Statewide Central Registries

Although criminal sanctions for violating protective orders are
important, they can be imposed for a violation only if police and
judges are aware of their existence. A major enforcement issue
arises when no system is in place for verifying both the existence
of a valid protective order and its terms and conditions.

In 1992, Massachusetts became the first state with a computer-
ized database of all domestic violence restraining orders is-
sued within the state. The Massachusetts Registry of Civil
Restraining Orders was designed to provide law enforcement
agencies and the courts with prompt, accurate information to
assist them in responding appropriately to each domestic vio-
lence incident. Reliable information on existing protective or-
ders can help law enforcement make an arrest decision. Judges
and prosecutors use the registry when prosecuting violations
and making bail-release determinations. Under Massachusetts
law, criminal and civil record searches are required for each
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protective order application.” “When considering [an abuse]

complaint, . . . a judge shall cause a search to be made of the
records contained within the statewide domestic violence record
keeping system . . . and shall review the resulting data to deter-
mine whether the named defendant has a civil or criminal
record involving domestic or other violence.”

In addition, data collected from the registry enable state officials
to evaluate and implement effective interventions and sanctions.
A July 1994 study based on registry data produced several signifi-
cant findings: 1) a restraining order is issued every 2 minutes in
Massachusetts, 2) almost half of all restraining orders involve
people who are or have been in a dating relationship, and 3) ap-
proximately 43,000 Massachusetts children are exposed to acts
of violence between members of their household each year.?
This information is invaluable in demonstrating the prevalence
of domestic violence and in highlighting the specific issues that
need the attention of victim service providers and policymakers.
More recently, the registry was used to develop a profile of serial
batterers and the specific type of offender who is likely to
abuse.”

Encouraged by the success of the Massachusetts registry, several
states have established local or statewide registries and improved
protective order verification procedures.* Several states, includ-
ing California, Kansas, Kentucky, and South Dakota, have stan-
dardized verification of protective orders through development
of written procedures and policies.”

Full Faith and Credit Provisions

In addition to enforcing protective orders issued within a state,
law enforcement agencies and state courts also must recognize
orders issued in another state or jurisdiction.” The full faith and
credit provisions of the 1994 Violence Against Women Act
(VAWA) require that every temporary or final injunction, pro-
tective order, or restraining order properly issued by a state court
be given full faith and credit by courts in every other state.”

Most states have passed their own full faith and credit laws.”
Under state provisions, the terms of a foreign protective order
(i.e., an order issued in another state) must be enforced as
though it were issued by the new state. This means that the
new state’s remedies and sanctions apply, even if they differ
from those of the issuing state. As the Colorado General
Assembly recognized, “domestic violence is an issue of public
safety. The risk of harm to victims of domestic violence is not
limited by state boundaries. Victims have the right to travel

safely from one state, tribe, or territory to another and be af-
forded the same protections as their home state would provide
against a perpetrator.”” The goal of these VAWA -required
provisions is to ensure enforcement of civil and criminal protec-
tive orders nationwide, even when victims cross state lines to
escape abuse.

In some states, such as Montana, foreign protective orders must
be filed formally to be enforceable:

A certified copy of an order of protection from another
state, along with proof of service, may be filed in a
Montana court with jurisdiction over orders of protec-
tion in the county where the petitioner resides. If prop-
erly filed in Montana, an order of protection issued in
another state must be enforced in the same manner as an
order of protection issued in Montana.*

In Kentucky, a victim filing a foreign protective order must file
an affidavit along with the order certifying “the validity and sta-
tus of the foreign protective order, and attest[ing] to the person’s
belief that the order has not been amended, rescinded, or super-
seded by any orders from a court of competent jurisdiction. All
foreign protective orders presented with a completed and signed
affidavit shall be accepted and filed.”" In addition, the circuit
court clerk in Kentucky must validate each foreign protective
order annually by contacting the original issuing court. If valida-
tion is not received from the foreign jurisdiction within 31 days
of the request, the invalidated order shall be cleared from Ken-
tucky’s registry.”

In order to assist a court of another state in determin-
ing whether a protective order issued in [Kentucky] is
entitled to full faith and credit, . . . all protective orders
issued [in Kentucky] . . . shall include a Statement cer-
tifying that the issuing court had jurisdiction over the
parties and the matter, and that reasonable notice and
opportunity to be heard has been given to the person
against whom the order is sought sufficiently to protect
that person’s right to due process.”

Requirements like this help streamline the validation process
and ensure that protection of the victim is continued without
interruption.

In other states, such as Colorado, filing a foreign protective order
is voluntary:
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Filing of the foreign protection order in the central reg-
istry or otherwise domesticating or registering the order
... is not a prerequisite to enforcement of the foreign
protection order. A peace officer shall presume the
validity of, and enforce . . . a foreign protection order
that appears to be an authentic court order that has
been provided to the peace officer by any source.*

Likewise, Arizona law enforcement officers may rely on a copy of
a protection order issued by another state, a United States terri-
tory, or an Indian tribe. In addition, a “peace officer may . . . rely
on the Statement of any person who is protected by the order

that the order remains in effect.””

Current Issues

National Registry

The National Stalker and Domestic Violence Reduction Act
authorizes the inclusion of civil restraining and abuse prevention
orders in all National Crime Information Center databases.*
However, only 19 states have begun to enter their protective or-
ders since the Federal Bureau of Investigation began accepting
orders for the national registry in May 1997. In fall 1998, the
national registry contained only 97,136 entries, which is estimat-
ed to be less than 5 percent of the 2 million orders believed to
qualify for entry. Until a complete national registry is available,
states’ ability to give full faith and credit to each other’s protec-
tive orders is compromised. Thus, to date, the goal of establish-
ing a separate, comprehensive national protective order registry
remains unrealized.

Massachusetts’s experience in developing its Registry of Civil
Restraining Orders indicates that keys to the success of any such
registry system include 1) a high level of commitment by all par-
ties involved in developing the system; 2) the existence of a cen-
tral collection point for the protective order data; 3) reliable
data collection methods and well-trained staff; 4) the capability
to provide technical support, audit data quality, and monitor
local court performance; 5) the ability to develop and support
computer programs; and 6) online access to data by police and
other law enforcement agencies.””

Consolidation of Procedures

In many states, several types of restraining orders (both criminal
and civil) are available to victims seeking protection. Often, dif-
ferent procedures and remedies apply to different types of orders,

making application for and enforcement of the appropriate order
difficult and confusing.

Colorado has incorporated two policies into its statutes that sig-
nificantly streamline the protective order process and should im-
prove enforcement. The first is the automatic imposition of

a no-contact order in criminal and juvenile cases. Such no-
contact orders are imposed at arraignment or first court appear-
ance and remain in effect until final case disposition. The order
restrains the offender “from harassing, molesting, intimidating,
retaliating against or tampering with any witness to or victim of
the acts.”™ In juvenile cases, the offender’s parents or legal
guardian is also restrained under the order. The victim is relieved
of having to apply for a protective order, and law enforcement
response to complaints by victims who are contacted by offend-
ers becomes standardized. In addition, when a victim can
demonstrate—through caller ID or other credible evidence—
that an incarcerated defendant called in violation of a no-
contact restraining order, the defendant may lose all phone
privileges except for calls to his or her attorney.”

Colorado has consolidated its civil protection order process by
combining the procedures for obtaining domestic violence, elder
abuse, and stalking protective orders and using standardized peti-
tion and order forms.® By adopting a uniform format, Colorado
has simplified the process and attempted to improve the enforce-
ment rates of all protective orders. The Colorado General
Assembly reasoned that

The statutes provide for the issuance of several types of
civil restraining orders to protect the public, but that
many of these restraining orders have many elements in
common. The general assembly also [found] that consoli-
dating the various forms for issuing civil restraining or-
ders and creating, to the extent possible, a standardized
set of forms that will be applicable to the issuance of
civil restraining orders will simplify the procedures for is-
suing these restraining orders and enhance the efficient
use of the courts’ and citizens’ time and resources.*!

Louisiana and Kentucky have also developed standardized forms.
Louisiana’s form, referred to as a “uniform abuse prevention

» «

order,” “encompasses peace bonds, temporary restraining orders,
protective orders, preliminary and permanent injunctions, and
court-approved consent agreements . . . as long as such order is
issued for the purpose of preventing violent or threatening acts
or harassment against, contact or communication with, or physi-

cal proximity to, another person.” In Kentucky, any order that



EnrorcEMENT OF ProTECTIVE ORDERS

requires entry into the state’s Law Information Network, includ-
ing orders of another jurisdiction entitled to full faith and credit,
must be entered on a specified form.*

Protective Order Renewal Requirements

Most states limit the time that a protective order may remain in
effect to a relatively short period, usually 1 to 3 years. Although
extensions to protective orders may be obtained, the extension
process often requires a victim to face the offender in court, and
possibly come out of hiding, to continue to receive court-ordered
protection.

A few states have authorized the issuance of permanent protec-
tive orders. In New Jersey, a conviction for stalking operates as
an application for a permanent restraining order.* “The perma-
nent restraining order entered by the court subsequent to a con-
viction for stalking . . . may be dissolved upon the application of
the stalking victim to the court which granted the order.””
Connecticut judges can issue a standing criminal restraining
order in domestic violence cases when they believe that such an
order will best serve the interests of the victim and the public.
These standing orders remain in effect until they are modified
or revoked by the court.*

Other states have extended the time during which a protective
order is effective. A no-contact order issued against a stalker
convicted in California remains in effect for 10 years.” lowa
law authorizes a 5-year protective order and allows a 5-year
extension.®

Alowt This Series

OVC Legal Series bulletins are designed to inform victim advo-
cates and victim service providers about various legal issues relat-
ing to crime victims. The series is not meant to provide an
exhaustive legal analysis of the topics presented; rather, it provides
a digest of issues for professionals who work with victims of
crime.

Each bulletin summarizes—
B Existing legislation.

B Important court decisions in cases where courts have
addressed the issues.

B Current trends or “hot topics” relating to each legal
issue.

Conclusion

nless protective orders are enforced, they can prove
u harmful to victims by creating a false sense of security.

Around the United States, legislatures have put laws
into place that enable law enforcement personnel to act quick-
ly in cases of violation and permit courts to impose severe
sanctions. As use of protective orders increases, victim service

providers and advocates can expect further developments in
the area of enforcement.
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