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I nt roducti on

Thi s Manual provides an overview of the legal principles of
Title | X of the Education Anendments of 1972, 20 U.S.C. 81681 et
seq. It is intended to be an abstract of general principles and
i ssues for use by various federal agencies charged with enforcing
Title I X and is not intended to provide a conplete, conprehensive
directory of all cases or issues related to Title I X In
addition, this docunent is not intended to be a guide for Title
| X enforcement with respect to traditional educationa
institutions such as colleges, universities, and el enentary and
secondary school s, which have been subject to the Departnent of
Education’s Title I X regul ati ons and gui dance for 25 years.

Rat her, this Manual is intended to provide guidance to federal
agenci es concerning the wide variety of other education prograns
and activities operated by recipients of federal financial

assi stance. Such prograns, nmany of which first became subject to
Title I X regul ations when the Title I X final common rul e becane
effective on Septenber 29, 2000, may include police academ es,
job training prograns, vocational training for prison inmates,
and ot her education prograns operated by recipients of federal
assi st ance.

For nore specific information on Title I X as it relates to
educational institutions, readers should consult the various
docunents witten and published by the Departnent of Education,
Ofice for Cvil R ghts that can be found on the Departnent of
Education website at http://ww. ed. gov/offices/OCR/ ocrprod. htm .
Docunments which may be consulted include: Proposed Revised Sexual
Har assnent Cui dance: Harassnent of Students by School Enpl oyees,
O her Students, or Third Parties, 65 Fed. Reg. 66092 (2000) (the
final Sexual Harassnent CGuidance is anticipated for a January
2001 publication); Policy Interpretation-Title I X and
Intercollegiate Athletics, 45 CF. R Part 26 (1979);
Clarification of Intercollegiate Athletics Policy Guidance: The
Three-Part Test, dated January 16, 1996; Gui dance on the Awardi ng
of Athletic Financial Assistance (OCR letter to Bowing G een,
July 23, 1998), as well as various other panphlets, nenoranda,
and docunents. This Manual is in no way intended to supersede
any gui dance issued by the Departnment of Education, and, to the
extent that this Manual is construed to conflict wth gui dance
i ssued by the Departnent of Education regarding traditional
educational institutions, the Departnent of Education’s Guidance
shoul d be fol |l owed.

Mor eover, since this Manual is not designed to address Title
| X enforcement with respect to traditional educationa
institutions, a nunber of subjects that pertain primarily to
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school s, such as athletics, are not addressed in depth. However,
the vast majority of Title I X cases do invol ve educati onal
institutions and so, of course, the Manual cites extensively to
those cases in identifying applicable |Iegal principles. Al though
this Manual generally cites to cases interpreting Title I X cases
interpreting Titles VI and VII of the Cvil R ghts Act of 1964,
and Section 504 of the Rehabilitation Act of 1973 are al so
included. Wiile statutory interpretation of these | aws overl ap,
they are not fully consistent, and this docunent should not be
considered to be an overview of any statute other than Title I X
Al t hough this Manual is intended primarily for federal agency

i nvestigators’ use, it includes discussion of many cases
involving individual Title I X lawsuits. It is inmportant for
federal agencies to renenber that the standard for a Federal
agency to determ ne whether a recipient has violated Title I X
differs fromthe higher liability standard of proof that nust be
nmet in a court action before conpensatory damages are awar ded.
Reci pients have an affirmative duty to correct Title IX
violations even if no nonetary damages woul d be awarded because
of the violation.

It is intended that this manual will be updated periodically
to reflect significant changes in the law. Comrents on this
publ i cation, and suggestions as to future updates, including
publ i shed and unpublished cases, may be addressed to:

Coor di nati on and Revi ew Section

Cvil R ghts D vision

U.S. Departnent of justice

Attention: Title I X Legal Manual Coordi nator
P. O. Box 66560

Washi ngton, D.C. 20035-6560

Tel ephone and TDD  (202) 307-2222
FAX (202) 307-0595
E- mai | COR. CRT@JSDQAJ. OV

This Manual is intended only to provide gui dance on gener al
principles related to Title | X enforcenent outside the context of
tradi tional educational institutions. It is not intended to,
does not, and may not be relied upon to create any right or
benefit, substantive or procedural, enforceable at |aw by any
party against the United States.



l. Overview of Title IX: Interplay with Title VI, Section 504,
Title VII, and the Fourteenth Amendnent

In June 1972, President N xon signed Title I X of the
Educati on Anendnents of 1972 into law. Title IXis a
conprehensi ve federal |aw that has renoved many barriers that
once prevented people, on the basis of sex, fromparticipating in
educational opportunities and careers of their choice. It states
t hat :

No person in the United States shall, on the basis
of sex, be excluded fromparticipation, in be denied
the benefits of, or be subjected to discrimnation
under any education program or activity receiving
Federal financial assistance.
20 U.S.C. 8§ 1681, et seq. Title I X applies to all aspects of
education prograns or activities operated by recipients of
federal financial assistance.! 1In addition to educational
institutions such as colleges, universities, and elenentary and

secondary schools, Title I X al so applies to any educati on or

trai ning program operated by a recipient of federal financial

Y'I'n response to the Suprene Court’'s decision in Gove Cty
College v. Bell, 465 U. S. 555, 571-72 (1984) that Title I X and
other simlar nondiscrimnation statutes were programspecific
and only applied to the particular portion of a recipient’s
program that actually received federal financial assistance,
Congress passed the Cvil R ghts Restoration Act of 1987 which
clarified the definition of “programor activity” to cover al
the operations of an entity receiving federal financial
assi stance. For exanple, if a State prison receives federal aid,
all of the operations of the state Departnent of Corrections
woul d be covered by Title VI and Section 504 and all of its
education and training prograns and activities would be covered
by Title I X. 20 U S.C. 1687.
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assi stance. For exanple, Title I X would cover such diverse
activities as a forestry workshop run by a state park receiving
funds fromthe Departnent of Interior; a boater education program
sponsored by a county parks and recreati on departnent receiving
funding fromthe Coast Guard; a |ocal course concerning howto
start a small business, sponsored by the state departnent of

| abor that receives funding fromthe Small Business

Adm ni stration; state and | ocal courses funded by the Federal

Emer gency Managenent Agency in planning howto deal with

di sasters; and vocational training for inmates in prisons

recei ving assistance fromthe Departnent of Justice (hereinafter
referred to as “DQJ” or “Justice Departnent” or “the
Departnent”). Generally, it covers all aspects of the education
program i ncludi ng adm ssions, treatnment of participants, and
enploynent. Title | X guarantees equal educational opportunity in
federally funded prograns.

Congress consciously nodeled Title I X on Title VI of the
Cvil R ghts Act of 1964, as anended, 42 U S.C. § 2000d et seq.,
whi ch prohibits discrimnation on the basis of race, color, or
national origin in progranms or activities that receive federa
funds. Note that Title VI's protections are not limted to
“education” prograns and activities, as are those of Title I X

The two statutes both condition an offer of federal funding

on a promse by the recipient not to discrimnate, in what is



essentially a contract between the governnent and the recipient
of funds. Because of this close connection between the statutes,
Title VI legal precedent provides sone inportant guidance for the

application of Title IX. See, e.g., Cannon v. University of

Chi cago, 441 U. S. 677, 694-98 (1979)(Congress intended that Title
| X woul d be interpreted and applied as Title VI has been).
Section 504 of the Rehabilitation Act of 1973, which prohibits
discrimnation on the basis of disability in federally funded
prograns, was al so nodeled after Title VI and, hence, may al so

provi de gui dance for an analysis of Title I X  See Al exander V.

Choate, 469 U. S. 287, 294 (1985)(Because Title I X, Section 504,
and Title VI contain parallel |anguage, the sanme anal ytic
framewor k shoul d generally apply in cases under all three
statutes). These statutes were enacted to prevent unlaw ul
discrimnation and to provide renedies for the effects of past
di scrim nation.

Al t hough nuch of Title VI case |law can be applied to Title
| X situations, the analogy is not perfect because Title I X
contains several inportant exenptions that are absent in Title
VI. For exanple, with regard to single-sex adm ssions policies,
Title I X s prohibitions against sex discrimnation apply only to
vocati onal, professional, graduate, and public undergraduate
school s (except for those public institutions of undergraduate

hi gher education that traditionally and continually fromtheir
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establi shment have had a policy of admtting only students of one
sex).?2 Title I X does not cover the single-sex adm ssions policies
of elenentary, secondary, (other than vocational schools), or
private undergraduate school s.

Additional Title I X exenptions include the menbership
policies of certain university-based social fraternities and
sororities, the Grl and Boy Scouts, the YMCA and YWCA, the Canp
Fire Grls and certain other voluntary single-sex and tax-exenpt
yout h servi ce organi zati ons whose nenbers are chiefly under age
19.

Al so exenpt are any prograns or activities of the Anerican
Legi on undertaken in connection wth the organization or
operation of any Boys State conference, Boys Nation conference,
Grls State conference, or Grls Nation conference; and any
programor activity of a secondary school or educati onal
institution specifically for the pronotion of any Boys State
conference, Boys Nation conference or the selection of students
to attend any such conference. Further, Title |IX does not apply
to father-son or nother-daughter activities at an educati onal
institution — but if such activities are provided for students
of one sex, reasonably conparabl e opportunities nmuch be provi ded

for menbers of the other sex. Finally, any scholarship or other

2 As discussed later in the Manual, however, there are
Constitutional issues presented as well.
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financi al assistance awarded by an institution of higher
education to an individual because such individual has received
such award in a single-sex pageant is exenpt provided the pageant
conplies with other nondiscrimnation provisions of federal |aw.

Title | X exenpts from coverage any educati onal operation of
an entity that is controlled by a religious organization only to
the extent Title I X would be inconsistent with the religious
tenets of the organization.® For exanple, Title | X would not
require a religiously controlled organi zati on that trains
students for the mnistry to offer such training to wonen if the
organi zation’s religious tenets hold that all mnisters nust be
men. Title | X also exenpts institutions that train individuals
for the mlitary or the nerchant mari ne.

In addition to the statutory exenptions di scussed above,
the Title I X common rule contains a few ot her exceptions
permtting single-sex prograns under certain limted
circunstances. For exanple, section __ .110(a)requires
appropriate renedial action if a designated agency official finds
that a recipient has discrimnated agai nst persons on the basis
of sex. In the absence of a finding of discrimnation, section
_ . 110(b) permts affirmative action consistent with lawto

overcone the effects of conditions that resulted in limted

3See OCR Policy Determi nation, 43 Fed. Reg. 84 (1978), for a
di scussi on of when this exception allows single-sex classes on
grounds of religious belief.
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participation in a program by persons of a particul ar sex.

Ei ther of these provisions could permt single-sex prograns under
appropriate circunstances. |In addition, several other regul atory
provi sions permt single-sex progranms: section __ .415(b)(5)
permts portions of education prograns or activities that deal
exclusively with human sexuality to be conducted in separate
sessions for boys and girls; section __ .445(b) permts a program
offered to pregnant students on a voluntary basis that is
conparable to that offered to non-pregnant students; sections
_.414(b)(2) and (6) permt recipients to nmake requirenents
based on objective standards of physical ability or of vocal
range or quality; and section __ .415(b)(3) permts separation by
sex in physical education classes involving contact sports. In
addition, section 420(b) permts exclusion, on the basis of sex,
of any person from adm ssion to a nonvocational school operated
by a |l ocal education agency, so long as “...such recipient

ot herwi se nakes avail able to such person, pursuant to the sane
policies and criteria of adm ssion, courses, services, and
facilities conparable to each course, service, and facility

offered in or through such schools.” *

“In inplenenting this provision, the Departnent of
Education requires a single-sex school for both sexes once it is
provi ded for one sex. The Departnent of Education is currently
reviewing provisions inits current Title I X regul ations
regardi ng single-sex progranms to determ ne whet her revised
standards or further guidance on this issue nmay be appropriate.
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It is inportant to note that even though Title | X carves out
t he above exceptions to its general prohibition on sex
di scrimnation, governnental /public recipients may still have a
constitutional duty not to discrimnate on the basis of sex.
Under the Equal Protection C ause of the Fourteenth Amendnent, a
governnmental classification based on sex can be lawful only if
the classification serves “inportant governnental objectives and
that the discrimnatory neans enpl oyed” are “substantially

related to the achievenent of those objectives.” M ssissipp

Univ. for Wonen v. Hogan, 458 U.S. 718, 724(1982)(nursing school

could not justify excluding male applicants; policy violated the
Fourteenth Amendnent notwi thstanding Title | X exenption, gquoting,

Wengler v. Druggists Miutual Ins. Co., 446 U. S. 142, 150 (1980)).

For exanple, even though Title I X may not prohibit a
traditionally single-sex public entity providing training for
nurses from excluding mal e applicants, the public entity nust
still denonstrate an “exceedi ngly persuasive justification” for
the restrictive adm ssion policy in order to survive an equal

protection challenge. 1d. at 724 (citing, Kirchberg v. Feenstra,

450 U. S. 455, 461 (1981)). See also United States v. Virginia,

518 U. S. 515 (1996) (U.S. Departnent of Justice successfully
chall enged mlitary school’s nmal e-only adm ssions policy under
Title IV of the Cvil R ghts Act.

The Title I X regulations contain a variety of procedural
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requi renents, the nost inportant of which is the requirenent to
establish grievance procedures. The regulations require that
every recipient to which Title I X applies “adopt and publish
grievance procedures providing for pronpt and equitable
resol ution of student and enpl oyee conpl aints alleging any action
that be prohibited by these Title I X regulations.” § __ .135.
These grievance procedures are an essential elenent in ensuring
that Title I X and its inplenmenting regulations are conplied with
in the | east contentious manner possible.?®

Unlike Title VI which covers enploynent only inlimted
circunstances, Title I X clearly covers enpl oynent discrim nation.
Title I Xs availability as an independent basis to attack
di scrim natory enpl oynent practices does not nean, however, that
its anal ytical and evaluative nethodol ogy is divorced fromthat
used under Title VII of the Gvil R ghts Act of 1964. Rather,
like Title VI, Title | X borrows heavily fromTitle VII inits
theory and approach to sex-based enpl oynent discrimnation. It

is generally accepted outside the sexual harassnment context that

the substantive standards and policies devel oped under Title VI
apply with equal force to enploynent actions brought under Title
| X. By contrast, however, it is generally held that Title IX

does not incorporate the procedural requirenents of Title VII.

> See Chapter V(E) for a detailed discussion of this
i nportant grievance procedure requirenent.
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For a nore detail ed discussion of the relationship between Title
I X and Title VII, see Chapter IV(b) of this Manual. Section 5 of
that chapter discusses the joint rule issued by the Departnent of
Justice and the Equal Enpl oynent Opportunity Comm ssion, which
sets forth procedures that federal agencies are to utilize when

processing Title | X enpl oynent cases.
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1. Synopsis of Purpose of Title I X, Legislative H story, and
Regul ati ons

1. Pur pose
Congress enacted Title I X with two principal objectives in
mnd: to avoid the use of federal resources to support
discrimnatory practices in education prograns, and to provide
i ndi vidual citizens effective protection against those practices.

See Cannon v. University of Chicago, 441 U S. 677, 704 (1979).

2. Leqgi sl ative H story

As the wonen’s civil rights novenent gai ned nonentumin the
| ate 1960's and early 1970's, sex bias and discrimnation in
school s enmerged as a major public policy concern. Wnen, who
were entering the workforce in record nunbers, faced a persistent
earnings gap conpared to their male counterparts. As a
consequence of the equality in the workforce debate, Anericans
al so began to focus attention generally on inequities that
i nhibited the progress of wonen and girls in education. Several
advocacy groups filed class action |awsuits agai nst coll eges and
universities and the federal government. These advocacy
or gani zati ons conpl ai ned of an industry-w de pattern of sex bias
agai nst wonen who worked in colleges and universities. As a
consequence, Congress focused on the issue of sex bias in
education during the sunmer of 1970 at a set of hearings on

di scrim nati on agai nst wonen before a special House Subcommittee
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on Education chaired by Representative Edith G een (O egon).
Representative G een introduced a higher education bill with
provi sions regarding sex equity wherein she unsuccessfully
attenpted to add a prohibition on sex discrimnation to the
Educati on Anendnents of 1971.
A year later, Title | X began its congressional life in
earnest when an anendnent was introduced in the Senate by Senat or
Birch Bayh of I|ndiana, who explained that its purpose was to
conbat “the continuation of corrosive and unjustified
di scrim nation agai nst wonen in the Anmerican educational system”
118 Cong. Rec. 5803 (1972). During debate, Senator Bayh stressed
the fact that economic inequities suffered by wonen can often be
traced to educational inequities. In support of the amendnent,
Senat or Bayh pointed to the |ink between discrimnation in
educati on and subsequent enpl oynent opportunities:
The field of education is just one of nany areas where
differential treatnment [between nen and wonen] has been
docunent ed but because education provides access to
jobs and financial security, discrimnation here is
doubly destructive for wonen. Therefore, a strong and
conprehensi ve neasure is needed to provide wonen with
solid legal protection fromthe persistent, pernicious
di scrimnation which is serving to perpetuate second-
class citizenship for Anerican wonen.

Id. at 5806-07. Senator Bayh decried the “sex discrimnation

that reaches into all facets of education — adm ssions,

schol arship prograns, faculty hiring and pronotion, professional

staffing, and pay scales.” 1d. at 5803 (1972).
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Congressional activity on the issue increased with the
i ntroduction of various proposals in the House and Senate to end
sex discrimnation in education. Although there was grow ng
consensus that sex discrimnation in education should end, there
was little agreenent as to the best nethods for reaching that
goal. Some critics clainmed that the legislation was intended to
try to maintain a certain quota or ratio of male to female
students. Senator Bayh reiterated many tinmes during the debate
that “the anendnent is not designed to require specific quotas.
The thrust of the anmendnent is to do away with every quota.” 117
Cong. Rec. 30,409 (1971). The Senator went on to state that,
“The | anguage of ny anendnent does not require reverse
discrimnation. It only requires that each individual be judged
on nerit, without regard to sex.” |d.

Even with Senator Bayh' s repeated assurances agai nst quot as,
it took a House-Senate Conference Commttee several nonths to
iron out the differences between the House and Senate education
bills. In the end, the House attached a floor anmendnent to the

bill specifying that the |egislation would not require quotas.®

© As enacted in Title I X, this provision provides:
(b) Nothing contained in subsection (a) of this section
shall be interpreted to require any educati onal
institutional to grant preferential or disparate
treatnment to nenbers of one sex on account of an
i mbal ance which nmay exist with respect to the total
nunber or percentage of persons of that sex
participating in or receiving the benefits of any
federally supported programor activity, in conparison
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The newly clarified | egislation was enacted as Title I X of the
Educati on Anendnents Act of 1972, 20 U.S.C. A § 1681, et seq., on
June 23, 1972.

Despite this lengthy process, Title I X was passed w t hout
much debate as to several of its key exenption provisions. For
exanple, early on it was uncl ear whether Congress intended to
regulate intercollegiate athletics. For this reason, the statute
was anmended in 1974 to direct the Departnent of Health Education
and Wel fare to publish proposed inplenenting regulations, with a
provi sion stating that such regulations shall include with
respect to intercollegiate athletic activities, reasonable
provi sions considering the nature of the particular sports.’

In 1988 Congress enacted the CRRA to restore the broad
interpretation accorded the phrase “programor activity” prior to

the Suprenme Court’s decision in Gove Cty College V. Bell, 465

with the total nunber or percentage of persons of that
sex in any comunity, State, section, or other areas:
Provided, that this subsection shall not be construed
to prevent the consideration in any hearing or
proceedi ng under this title of statistical evidence
tending to show that such an inbal ance exists with
respect to the participation in, or receipt of the
benefits of, any such programor activity by the
menbers of one sex. 20 U S. C. 81681(b).

" The Javitz Anendnent was a conprom se bill passed after
congress rejected the Tower Anendnent, an earlier proposal to
either conpletely exclude intercollegiate athletics fromTitle IX
or to exclude revenue-generating athletic prograns. Pub. L. 93-
380, 88 Stat. 612 (1974). The HEWregul ations are codified at 34
C.F.R Part 106.
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U.S. 555 (1984)8 The CRRA anends Title I X and other rel ated
nondi scrimnation statutes to afford broad coverage to all of the
operations of a recipient (although Title I X s prohibition
agai nst sex discrimnation applies only in a recipient’s
“education” prograns). The CRRA clarifies the definition of
“programor activity” or “program” The scope of coverage is no
|l onger limted to the exact purpose or nature of the federal
funding. For exanple, if a State prison receives federal
financial assistance, all the operations of the State Depart nent
of Corrections are covered by Title VI and Section 504, and al
the departnent’s education and training prograns are covered by
Title I X Moreover, it is well established that, when a
recipient is an educational institution, all of the institution’s
operations are covered by Title I X s antidiscrimnation
provi sions. See Chapter I11(C) for a nore detail ed discussion of
t hese concepts.

Moreover, it also should be noted that, consistent with the
CRRA’' s purpose of achieving broad, institution-w de coverage of a
federal funding recipient’s programor activity, there is no

requi renent that federal funds be extended directly to an

8 The Court in Gove City College held that federal
student financial assistance provided to a college established
Title I X jurisdiction only over the college's financial aid
program not the entire college. This interpretation
significantly narrowed the application of the prohibitions of
Title I X and its counterparts, Title VI, the Age D scrimnation
Act of 1975, and Section 504.
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“educational” portion of a recipient’s programin order to
trigger coverage under Title I X. Rather, any federal financi al
assi stance subjects a recipient’s entire programor activity to
coverage under all four civil rights statutes, but Title I X s
prohi bition on sex-based discrimnation applies only to the
educational conponents of a recipient’s program For exanple, in
t he hypot hetical described above, federal funds distributed to a
Department of Corrections for a non-educational operation such as
the provision of nedical services would subject all of the
Departnent’ s educational operations to coverage under Title I X
The CRRA al so anended Title I X to incorporate an “abortion
neutrality” provision conmmonly referred to as the Danforth
Amendnent, whi ch provi des:
Not hing in this chapter shall be construed to require or
prohi bit any person, or public or private entity, to provide
or pay for any benefit or services, including the use of
facilities, related to an abortion. Nothing in this section
shall be construed to permt a penalty to be inposed on any
person or individual because such person or individual is
seeking or has received any benefit or service related to a
| egal abortion. 20 U S.C. 8§1688.
Consi stent with the Danforth Anmendnent, the Title I X comon rule
does not require or prohibit any person, or public or private
entity, to provide or pay for any benefit or service, including
the use of facilities, related to an abortion. However, nedical
procedures, benefits, services, and the use of facilities,

necessary to save the |life of a pregnant woman or to address

conplications related to an abortion are not subject to this
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section. 65 Fed. Reg. 52869 (2000)(Section __ .235(d)(1)).
Moreover, the Title I X common rule prohibits a recipient from

di scrim nating agai nst, excluding, or denying benefits to a
person because that person has obtained, sought, or will seek an
abortion. This prohibition applies to any service or benefit for
an applicant (for enrollnent or enploynent), student, or

enpl oyee. 65 Fed. Reg. 52869 (2000)(Section _ .235(d)(2)).

In addition, the CRRA expanded the exenption for entities
controlled by religious organizations. Under the CRRA the
exenption is no longer limted to educational institutions that
are controlled by religious organizations with tenets contrary to
Title I X. Instead, any educational operation of an entity nay be
exenpt fromTitle I X due to control by a religious organization
with tenets that are not consistent with the provisions of Title
| X.  Further, the exenption would apply to a particular education
program operated by a recipient if this separate programis
subject to religious tenets that are not consistent with Title
I X.

As in the Departnent of Education Title |IX regulations, the
Title I X conmon rul e provides:

An educational institution or other entity that w shes
to claimthe exenption set forth in paragraph (a) of
this section shall do so by submtting in witing to

t he desi gnated agency official a statement by the

hi ghest -ranking official of the institution,
identifying the provisions of these Title IX

regul ations that conflict wwth a specific tenet of the
religious organization.
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Section __ .205(b). The preanble to the Notice of Proposed

Rul emaking of the Title I X common rule explains that if a

reci pient has already obtained an exenption fromthe Departnent
of Education, such exenption may be submtted to another funding
agency as a basis for an exenption fromthe second funding
agency. 64 Fed. Reg. 58570 (1999).

3. Requl ati ons

Title I X requires that agencies pronulgate regulations to
provi de gui dance to recipients of federal financial assistance
who adm ni ster education prograns or activities on Title IX
enforcenent. After the passage of Title | X, the Departnent of
Heal t h, Education, and Wl fare (HEW adopted inplenenting
regul ations. 40 Fed. Reg. 24128 (1975). Wwen HEWsplit in 1980
into two departnents, the Departnent of Education and the
Department of Health and Human Servi ces, each new agency adopted
the regulations. See 34 CF.R Part 106 and 45 C.F. R Part 86,
respectively. Two ot her federal agencies, the Departnent of
Agriculture and the Departnent of Energy, also published Title IX
rules around that same tine.?

On Cctober 29, 1999 the Departnent of Justice and 23 ot her
agenci es published a Notice of Proposed Rul emaking to inplenent

Title I X. See 64 Fed. Reg. 58567 (1999). 1In the Title I X common

® See 7 C.F.R Part 15a published on April 11, 1979; and 10
C.F.R part 1040 published on June 13, 1980, respectively.
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rul e, the substantive nondi scrimnation obligations of

recipients, for the nost part, are identical to those established
by the Departnent of Education under Title I X  However, the rule
reflects statutory changes to Title I X, such as those resulting
from passage of the CRRA, and nodifications to ensure consistency
wi th Supreme Court precedent. After receiving and review ng
comments, and making a few additional changes to the regul ations
in response to these coments, the Departnent of Justice and 20
ot her participating agencies published the final Title I X common

rul e on August 30, 2000.1° See 65 Fed. Reg. 52857 (2000).

10 The participating agencies include: the Nuclear
Regul at ory Comm ssion; Snall Business Adm ni stration; National
Aeronautics and Space Adm nistration; Departnent of Conmerce;
Tennessee Valley Authority; Departnent of State; Agency for
I nt ernati onal Devel opnment; Departnent of Housi ng and Urban
Devel opnent; Departnment of Justice; Departnent of Labor;
Department of the Treasury; Departnent of Defense; National
Archives and Records Adm nistration; Departnment of Veterans
Affairs; Environmental Protection Agency; Ceneral Services
Adm ni stration; Departnment of the Interior; Federal Enmergency
Managenment Agency; National Science Foundation; Corporation for
Nat i onal and Community Service; and, the Departnent of
Transportation. It should be noted that three agencies that
participated in the Notice of Proposed Rul emaking — the National
Endownent for the Arts, the National Endownent for the
Humanities, and the Institute of Museum and Li brary Services —
are promul gating separate Title I X regul ations, rather than
participating in the final Title I X common rule.
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I11. Scope of Coverage

A. Feder al Fi nanci al Assi stance

Title I X prohibits, with certain exceptions, any entity that
receives “federal financial assistance” fromdiscrimnating
agai nst individuals on the basis of sex in education prograns or
activities.' The clearest exanple of federal financial
assistance is the award or grant of noney. However, federal

financi al assistance may al so be in nonnonetary form See United

States Dep’'t of Transp. v. Paralyzed Veterans, 477 U S. 597, 607

n.11 (1986). As discussed bel ow, federal financial assistance
may include the use or rent of federal |and or property at bel ow
mar ket val ue, federal training, a |loan of federal personnel,
subsi dies, and other arrangenents with the intention of providing
assi stance. Federal financial assistance does not enconpass
contracts of guarantee or insurance by the federal governnent.

It is also inportant to renenber that not only nust an entity
receive federal financial assistance to be subject to Title IX
but the entity also nust receive federal assistance at the tine
of the alleged discrimnatory act(s) except for assistance
provided in the formof real or personal property. |In this

situation, the recipient is subject to Title XI for as long as it

uses the property. See Huber v. Howard County, M., 849 F. Supp.

407, 415 (D. Md. 1994) (Mdtion to dism ss claimof discrimnatory

1 See 20 U.S.C. § 1681(a).
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enpl oynent practices under 8 504 deni ed as defendant received
federal assistance during the tinme of probationary enpl oynent and

di scharge.), aff'd without opinion, 56 F.3d 61 (4th Cr. 1995),

cert. denied, 516 U S. 916 (1995); see also Delnonte v.

Department of Bus. Prof’'l Requlation, Div. O Al cohol, Beverages

and Tobacco of Fla., 877 F. Supp. 1563 (S.D. Fla. 1995).1%

1. Exanpl es of Federal Financial Assi stance

Agency regul ations use simlar, if not identical, |anguage
to define federal financial assistance:

(1) A grant or loan of Federal financial assistance,
i ncl udi ng funds nade avail able for:

(i) The acquisition, construction, renovation,
restoration, or repair of a building or facility or any
portion thereof; and

(ii) Schol arshi ps, |oans, grants, wages, or other funds
extended to any entity for paynent to or on behal f of
students admtted to that entity, or extended directly
to such students for paynent to that entity

(2) A grant of Federal real or personal property or any
interest therein, including surplus property, and the
proceeds of the sale or transfer of such property, if
the Federal share of the fair nmarket value of the
property is not, upon such sale or transfer, properly

2 1n Delnonte, the plaintiff alleged that he was denoted in
1990 on a prohibited basis in violation of Section 504. 877 F.
Supp. at 1564. The court held that the defendant received
federal financial assistance through its participation in at
| east 10 federal training progranms (consisting of |ess than one
to three-day prograns) both before and after the denotion, over a
course of approximately twelve years. |d. at 1565-66. The court
does not clearly address whether its conclusion was based on
training in the aggregate, or if a single training session (with
the required contractual assurances of conpliance with
nondi scrimnation), is sufficient. |Id. at 1566.
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accounted for to the Federal Governnent.
(3) Provisions of the services of Federal personnel

(4) Sale or |ease of Federal property or any interest
therein at nom nal consideration, or at consideration
reduced for the purpose of assisting the recipient or
in recognition of public interest to be served thereby,
or perm ssion to use Federal property or any interest
therein without consideration

(5) Any other contract agreenent or arrangenent that

has as one of its purposes the provision of assistance

to any education programor activity, except a contract

of insurance or guaranty
65 Fed. Reg. 52866 (2000).%® No extended discussion is necessary
to show t hat noney, through federal grants, cooperative

agreenents and |l oans, is federal financial assistance within the

meaning of Title I X. See Paralyzed Veterans, 477 U. S at 607

n.11. For exanpl e:

# United States mlitary veterans are enrolled at Holy
University, a private, religious university. The veterans
recei ve paynents fromthe federal governnent for educati onal
pursuits and such nonies are used by the veterans to pay a
portion of their respective tuition paynents at Holy
University. Although federal paynents are direct to the
veterans and indirect to Holy University, the university is
recei ving federal financial assistance.

As set forth in the Title I X comon rule, federal financial
assistance may be in the formof a grant of land or use (rental)

of federal property for the recipient at no or reduced cost.

13 Under the Title I X common rule, each federal agency that
awards financial assistance is required to publish in the Federal
Regi ster a notice of the prograns covered by Title I X 65 Fed.
Reg. 52874 § .600 (2000).
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Since the recipient pays nothing or a | ower anmount for ownership
of land or rental of property, the recipient is being assisted
financially by the federal agency. Typically, assurances state
that this type of assistance is considered to be ongoing for as

|l ong as the | and or property is being used for the original or a

simlar purpose for which such assistance was intended. E.g., 65

Fed. Reg. 52867 at 8§ .115. Moreover, regulations also generally

bi nd the successors and transferees of this property, as |long as

the original purpose, or a simlar objective, is pursued. 65

Fed. Reg. 52867 at 8§ .115. Thus, if the recipient uses the | and

or rents property for the sanme purpose at the tinme of the alleged

discrimnatory act, the recipient is receiving federal financial
assi stance, irrespective of when the |land was granted or donated.

For exanpl e:

# Si xt een years ago, the Departnent of Defense (DOD) donated
land froma closed mlitary base to a State social services
agency as the location for a training facility for
caseworkers. The training facility has been built and is in

use by the State. Students at the training facility allege
sexual harassnent against certain training facilitators.

Because the State still uses the |and donated to it by the
DOD for its original (or simlar purpose), the State is
still receiving federal financial assistance from DOD and

DOD has jurisdiction to investigate the conpl ai nt under
Title IX. See 32 CF.R § 195.6.

# A police departnent has a training facility located in a
housi ng project built, subsidized, and operated w th Housi ng
and Urban Devel opnment (HUD) funds. The police departnent is
not charged rent. Thus, the police departnent is receiving
federal financial assistance and is subject to Title I X
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Under the Intergovernnental Personnel Act of 1970, federal
agencies may allow a tenporary assignnent of personnel to State,
| ocal, and Indian tribal governnents, institutions of higher
education, federally funded research and devel opnent centers, and
certain other organizations for work of mutual concern and
benefit. See 5 U. S.C. § 3372. This detail of federal personnel
to a State or other entity is considered federal financial
assistance, even if the entity reinburses the federal agency for

sone of the detail ed enpl oyee's federal salary. See Paralyzed

Veterans, 477 U.S. at 612 n.14. However, if the State or other
entity fully reinburses the federal agency for the enpl oyee's
salary, it is unlikely that the entity receives federal financial
assi stance. For exanpl e:

# Two research scientists fromthe National Institute of
Health (NIH) are detailed to a university research
organi zation for two years to help research treatnments for
cancer. N H pays for three-fourths of the salary of the two
detail ed enpl oyees, while the organization pays the
remai ni ng portion. The research organi zation is considered
to be receiving federal financial assistance since the
federal governnent is paying a substantial portion of the
salary of the detailed federal enployees. The research
organi zation is thus now subject to Title I X

Anot her conmon form of federal financial assistance provided
by many agencies is training by federal personnel. For exanple:

# A city police departnent sends several police officers to
training at the FBI Acadeny at Quantico w thout cost to the
city. The entire police departnment is considered to have
received federal financial assistance. See Delnonte v.
Departnent of Bus. & Prof’|l Requlation, Div. of Al cohol,
Beverages, and Tobacco of Fla., 877 F. Supp. 1563 (S.D. Fla.
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1995) .

2. Direct and Indirect Receipt of Federal Assistance

Federal financial assistance may be received directly or
indirectly. For exanple, colleges indirectly receive federa
financi al assistance when they accept students who pay, in part,
with federal financial aid directly distributed to the students.

Gove City College v. Bell, 465 U.S. 555, 564 (1984)?'° see also

Bob Jones Univ. v. Johnson, 396 F. Supp. 597, 603 (D. S.C. 1974),

aff'd, 529 F.2d 514 (4th Cr. 1975). |In Bob Jones Univ., 396 F

Supp. at 603, cited with approval in Gove Cty, 465 U S. at 564,

the university was deened to have received federal financial

assi stance for participating in a program wherein veterans

recei ved nonies directly fromthe Veterans Adm nistration to
support approved educational pursuits, although the veterans were
not required to use the specific federal nonies to pay the

schools for tuition and expenses. Bob Jones Univ., 396 F. Supp.

1“1t is often difficult to separate discussions of closely
| i nked concepts, such as what is a recipient and what is federal
financi al assistance. Accordingly, the concept of "direct"” and
"indirect" are discussed both in terns of "direct/indirect
recipient” and "directly receive/indirectly receive federal

fi nanci al assi stance."

1 "Wth the benefit of clear statutory |anguage, powerful
evi dence of Congress' intent, and a | ongstandi ng and coherent
adm ni strative construction of the phrase 'receiving federal
financi al assistance,' we have little trouble concl uding that
Title I X coverage is not forecl osed because federal funds are
granted to G ove City's students rather than directly to one of
the Coll ege's educational prograns.” [d. at 569.
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at 602-03 & n.22. Even if the financial aid to the veterans did
not reach the university, the court considered this financial
assistance to the school since this released the school's funds
for other purposes. |d. at 602. Thus, an entity may be deened
to have "received Federal financial assistance" even if the

entity did not show a "financial gain, in the sense of a net

increnent in its assets.” 1d. at 602-03. Aid such as this, and
noncapital grants, are equally federal financial assistance. |1d.
3. Federal Action That Is Not Federal Financial Assistance

To sinply assert that an entity receives sonething of val ue
i n nonnmonetary formfromthe federal governnent's presence or
oper ati ons, however, does not nean that such benefit is federal
financi al assistance. For exanple, licenses inpart a benefit
since they entitle the |licensee to engage in a particul ar
activity, and they can be quite valuable. Licenses, however, are

not federal financial assistance. Community Tel evision of S.

Cal. v. CGottfried, 459 U S. 498, 509 (1983) (The Federal

Communi cations Commission is not a funding agency and tel evision
broadcasting |icenses do not constitute federal financial

assistance); California Ass’'n of the Physically Handi capped v.

ECC, 840 F.2d 88, 92-93 (D.C. Cir. 1988) (sane); see Herman v.

United Bhd. of Carpenters & Joinders, 60 F.3d 1375, 1381-82 (9th

Cr. 1995) (Certification of union by the National Labor

Rel ations Board is akin to a license, and not federal financial
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assi stance under 8§ 504).

Simlarly, statutory prograns or regulations that directly
or indirectly support, or establish guidelines for, an entity's
operations are not federal financial assistance. Herman, 60 F.3d
at 1382 (Neither Labor regul ations establishing apprenticeship
prograns nor Davi s-Bacon Act wage protections are federal

financial assistance.); Steptoe v. Savings of Anerica, 800 F.

Supp. 1542, 1548 (N.D. Chio 1992) (Mortgage | ender subject to
federal banking | aws does not receive federal financial

assi stance.); Rannels v. Hargrove, 731 F. Supp. 1214, 1222-23

(E.D. Pa. 1990) (federal bank regul ations are not federal
financi al assistance under the Age Discrimnation Act).

Furt hernore, prograns "owned and operated"” by the federal
governnment, such as the air traffic control system do not

constitute federal financial assistance. Paralyzed Veterans,

477 U.S. at 612; Jacobson v. Delta Airlines, 742 F.2d 1202, 1213

(9th Cir. 1984) (air traffic control and national weather service

progranms do not constitute federal financial assistance).?®

1 As stated by then-Deputy Attorney General N chol as deB.
Kat zenbach to Hon. Emanuel Celler, Chairman, Committee on the
Judi ci ary, House of Representatives (Decenber 2, 1963):

Activities wholly carried out by the United States with
Federal funds, such as river and harbor inprovenents or

ot her public works, defense installations, veteran's
hospitals, mail service, etc. are not included in the list
[of federally assisted prograns]. Such activities, being
whol | y owned by, and operated by or for, the United States,
cannot fairly be described as receiving Federal
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It al so should be noted that while contracts of guaranty and
i nsurance may constitute federal financial assistance, Title I X
specifically states that it does not apply to contracts of

i nsurance or guaranty. See 20 U.S.C. 8§ 1682; see Gall agher v.

Croghan Col oni al Bank, 89 F.3d 275, 277-78 (6th Cr. 1996)

(Default insurance for bank's disbursenent of federal student
loans is a "contract of insurance," and excluded from Secti on 504

coverage by agency regulations). But see More v. Sun Bank, 923

F.2d 1423, 1427 (11th Cr. 1991) (|l oans guaranteed by the Small
Busi ness Admi nistration constituted federal financial assistance
since Section 504 does not exclude contracts of insurance or
guarantee from coverage as does Title | X)

Procurenent contracts also are not considered federa

financi al assi stance. DeVargas v. Mason & Hanger-Sil as Mason

Co., 911 F.2d 1377 (10th G r. 1990); Jacobson, 742 F.2d at 1209;

Mul ler v. Hotsy Corp., 917 F. Supp. 1389, 1418 (N.D. lowa 1996)

(procurenent contract by conmpany with GSA to provide supplies is

not federal financial assistance); Hamlton v. Illinois Cent.

R R Co., 894 F. Supp. 1014, 1020 (S.D. Mss. 1995). A

di stinction nust be nade between procurenent contracts at fair

"assistance.’” Wiile they may result in general econonic
benefit to nei ghboring conmunities, such benefit is not
considered to be financial assistance to a program or
activity wwthin the meaning of Title VI.

110 Cong. Rec. 13380 (1964).
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mar ket val ue and subsidies; the forner is not federal financial
assi stance although the latter is. Jacobson, 742 F.2d at 1209;

Mass v. Martin Marietta Corp., 805 F. Supp. 1530, 1542 (D. Co.

1992) (federal paynents for goods pursuant to a contract, even if
greater than fair market value, do not constitute federa
financial assistance). As described in Jacobson and followed in
DeVargas, there need not be a detailed analysis of whether a
contract is at fair market value, but instead a focus on whet her
t he governnent intended to provide a subsidy to the contractor.
DeVargas, 911 F.2d at 1382-83; Jacobson, 742 F.2d at 1210. In
DeVargas, a Departnent of Energy contract, issued through a
conpetitive bidding process after a determnation that a private
entity could provide the service in a less costly manner,
evidenced no intention to provide a subsidy to the contractor.
Id. at 1382-83. For exanple:

# Dept. of Transportation (DOT) contracts with TechStuff, a
private conpany that provides training on the use of
conputers for a subway system Under the contract, ful
price is paid by DOT for the training to be provided by
TechStuff. Because this is a direct procurenent contract by
the federal governnment, the funds paid to TechStuff by DOT
do not subject TechStuff to Title I X
Finally, Title I X does not apply to direct, unconditional

assistance to ultimate beneficiaries, the intended cl ass of

private citizens receiving federal aid. For exanple, social

security paynents and veterans’ pensions are not federal

fi nanci al assi stance. Soberal -Perez v. Heckler, 717 F.2d 36, 40
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(2d Gr. 1983), cert. denied, 466 U S. 929 (1984); Bob Jones

Univ., 396 F. Supp. at 602 n.16.%

Y The court in Bob Jones Univ. distinguished pensions from
paynents to veterans for educational purposes since the latter is
a programwith a requirenent or condition that the individual
participate in a programor activity. 396 F. Supp. at 602 n. 16.
For a nore detail ed discussion of when assistance to a
beneficiary may constitute indirect assistance to a recipient,
see discussion of indirect recipient in section (B)(3) of this
Chapt er.
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B. Reci pi ent

1. Requl ati ons

A "recipient" is an entity that receives federal financial
assi stance and that operates "an education programor activity,"
and is thus subject to Title IX. The Title I X conmon rul e
provi des as foll ows:

The termrecipient neans any State or political subdivision

thereof, or any instrunentality of a State or political

subdi vi sion thereof, any public or private agency,
institution, or organization, or other entity, or any
person, to whom Federal financial assistance is extended
directly or through another recipient and that operates an
education programor activity that receives such assistance,

i ncl udi ng any subunit, successor, assignee, or transferee

t her eof .

65 Fed. Reg. 52866 at § __ .105 (2000).

Several aspects of the plain |anguage of the regul ations
shoul d be noted. First, a recipient may be a public (e.qg., a
State, |ocal or nunicipal agency) or a private entity. Second,
Title I X does not apply to the federal governnment. Therefore, a
federal agency cannot be considered a “recipient” within the
meaning of Title IX. Third, there may be nore than one recipient

in a programof federal financial assistance; that is, a primry
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recipient (e.qg., State agency) that transfers or distributes
assistance to a subrecipient (local entity) for distribution to
an ultimate beneficiary.® Fourth, a recipient also enconpasses a
successor, transferee, or assignee of the federal assistance
(property or otherw se), under certain circunstances. Fifth, as
di scussed in detail below, there is a distinction between a

reci pient and a beneficiary. Finally, although not addressed in
the regul ations, a recipient nay receive federal assistance
either directly fromthe federal governnment or indirectly through
athird party, who is not necessarily another recipient. For
exanpl e, schools are indirect recipients when they accept
paynments from students who directly receive federal financial

ai d.

2. Direct Rel ationship

The cl earest neans of identifying a "recipient” of federal
financial assistance covered by Title I X is to determ ne whether
the entity has voluntarily entered into a direct relationship
with the federal governnment and receives federal assistance under
a condition or assurance of conpliance with Title I X  See

Par al yzed Veterans, 477 U.S. at 605-606.

By limting coverage to recipients, Congress inposes
the obligations of 8 504 [and Title I X] upon those who
are in a position to accept or reject those obligations

8An ultimate beneficiary usually does not receive a
“distribution” of the federal noney. Rather, he or she enjoys
the benefits of enrollnment in the program
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as part of the decision whether or not to "receive"
federal funds.

Id. at 606; see also Soberal -Perez, 717 F.2d at 40-41. It is

inmportant to note that, by signing an assurance, the recipient is
committing itself to conplying with nondiscrimnation nmandates. °
Even without a witten assurance, courts describe obligations
under nondiscrimnation laws as simlar to a contract, and have

t hus concluded that "the recipients' acceptance of the funds
triggers coverage under the nondiscrimnation provision."

Paral yzed Veterans, 477 U.S. at 605. In this scenario, the

recipient has a direct relationship with the funding agency and,

therefore, is subject to the requirenments of Title I X  For

exanpl e:

# Si x years ago, Legal Skool, a |aw school at a university, was
built partly with federal grants, |oans, and interest
subsidies in excess of $7 nmillion fromthe Departnent of

Education (ED). The |aw school is a “recipient” because of
the funding fromED for construction purposes.

# The U.S. Departnent of Justice (DQJ) provides funding for
vocati onal education for inmates at a state prison. The
prison is a recipient of federal financial assistance from
DAQJ.

# Hall Gty Police Departnent (HCPD) received a grant from DQJ
for community outreach prograns. HCPD is considered to be a
reci pient of federal financial assistance from DQJ.

Whil e show ng that the entity directly receives a federal

grant, loan, or contract (other than a contract of insurance or

1 Note that the witten assurance nmay serve as the basis
for a breach of contract action.
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guaranty) is the easiest neans of identifying a Title I X
recipient, this direct cash flow does not describe the full reach
of Title I X 2

3. | ndi rect Reci pi ent

A recipient may receive funds either directly or indirectly.

Gove City College, 465 U. S. at 564-65.21 For exanple,

educational institutions receive federal financial assistance
indirectly when they accept students who pay, in part, with
federal |oans. Although the noney is paid directly to the
students, the universities and other educational institutions are

the indirect recipients. |d.; Bob Jones Univ., 396

F. Supp. at 602.

In Gove Cty College, the Suprene Court found that there

was no basis to create a distinction not made by Congress
regarding funding paid directly to or received indirectly by a

recipient. 465 U S. at 564-65. 1In reaching its conclusion, the

20|t should be noted that the remaining text of this
section distinguishes various scenarios for recipients and
beneficiaries. Wile captions are used to separate different
ci rcunst ances, courts do not uniformy use the sane phrase to
explain the sane funding pattern. Thus, a court may refer to an
"indirect recipient” when the situation nore closely fits the
paradi gmof "primary recipient/subrecipient,” as described in
Section E of this chapter.

2L While the court's analysis in Gove City of the scope of
"programor activity" was reversed by the Cvil Rights
Restoration Act of 1987, Pub. L. No. 100-259, 102 Stat. 28
(1988), the Court's discussion of other principles, including
direct and indirect recipients, remains undisturbed.
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Court considered the congressional intent and | egislative history
of the statute in question to identify the intended recipient.
The Court found that the 1972 Education Anendnents, of which
Title IXis a part, are "replete with statenments evincing
Congress' awareness that the student assistance prograns
establ i shed by the Anendnents would significantly aid coll eges
and universities. In fact, one of the stated purposes of the
student aid provisions was to ‘provid[e] assistance to
institutions of higher educations.’” Pub. L. 92-318, 8§ 1001(c)(1),

86 Stat. 831, 20 U. S.C. §8 1070(a)(5)" Gove Gty College, 465

US at 565-66. Finally, the Court distinguished student aid
progranms that are "designed to assist" educational institutions
and that allow such institutions the option of participation in
such prograns, from other general welfare prograns where
individuals are free to spend the paynents without limtation.
Id. at 565 n.13.

In contrast, as subsequently explained by the Suprenme Court

in Paralyzed Veterans, it is essential to distinguish aid that

flows indirectly to a recipient fromaid to a recipient that
reaches a beneficiary.

Wiile Gove Gty stands for the proposition that Title IX
coverage extends to Congress' intended recipient, whether
receiving the aid directly or indirectly, it does not stand
for the proposition that federal coverage follows the aid
past the recipient to those who nerely benefit fromthe aid.

477 U.S. at 607.
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Al ong these lines, the Supreme Court in NCAA v. Smth, 525

U S. 459, 470 (1999), citing both Gove Gty and Paralyzed
Veterans, stated that while dues paid to an entity (NCAA) by
col | eges and universities, who were recipients of federal
financial assistance, “at npbst ... denonstrates that it [ NCAA]
indirectly benefits fromthe federal assistance afforded its

af forded nmenbers.” But the Court stated, “This show ng, w thout
nore, is insufficient to trigger Title | X coverage. Smth, 525
U S. at 468. 22

4. Transf erees and Assi gnees

Agency regul ati ons and assurances often include specific
statenments on the application of Title | X to successors,
transferees, assignees, and contractors.

In the case of Federal financial assistance extended to
provi de real property or structures thereon, such assurance
shall obligate the recipient, or in the case of a subsequent
transfer, the transferee, for the period during which the
real property or structures are used to provide an education
programor activity....The designated agency official wll
specify the extent to which such assurances will be required
of the applicant’s or recipient’s subgrantees, contractors,
subcontractors, transferees, or successors in interest.

65 Fed. Reg. 52867 at 8§ .115 (2000) (enphasis added).
Furthernore, Title | X regulations provide that |and

originally acquired through a programreceiving federal financial

22 The Court in Smith did not address the Departnment’s
argunment that “when a recipient cedes controlling authority over
a federally funded programto another entity, the controlling
entity is covered by Title I X regardl ess whether it is itself a
recipient. 1d. at 469-471.
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assi stance nust include a covenant binding on subsequent
purchasers or transferees that requires nondiscrimnation for as
long as the land is used for the original or a simlar purpose
for which the federal assistance is extended. 65 Fed. Reg. 52867
at 8§ .115 (2000). %

5. Pri mary/ Subr eci pi ent Prograns

Many prograns have two recipients. The primry recipient
directly receives the federal financial assistance. The primry
reci pient then distributes the federal assistance to a

subrecipient to carry out a program Both the primry recipient

22 One district court has held that because the transfer of
property in issue occurred before the effective date of Section
504 HUD regul ati ons, the purchaser of the |land was not consi dered
a transferee with obligations under Section 504 but, instead, was
nerely a beneficiary of federal financial assistance with no
obligations to conply with Section 504. |ndependent Hous. Servs.

of San Francisco v. Fillnore Cr. Assocs., 840 F. Supp. 1328,
1341 (N.D. Ca. 1993). However, it should be noted that the
standard O fice of Managenent and Budget assurance form used by
nost federal agencies includes | anguage that requires recipients
who enter into contracts to ensure that contractors conply with
various antidiscrimnation statutes, including Title I X In
addition, the | anguage bi ndi ng subsequent transferees, etc. has
been in nost Title VI regulations for over 30 years. Thus,
recipients are aware of the fact that nondi scrimnation statutes
such as Title VI and Title I X, which are triggered by receipt of
federal financial assistance, are binding on transferees, etc.
Since Title I Xis based on Title VI, the Title VI provisions on
coverage of transferees are applicable to Title I X. Moreover,

al t hough nost agencies’ Title I X regulations did not becone
effective until August 30, 2000, Title I X itself has been in
effect since 1972. Thus, it is the Departnment of Justice s view
that Title | X statutory obligations are binding on al

reci pients, successors, transferees, assignees, and contractors
who receive federal financial assistance, both before and after
the date of the Title I X regul ations, despite the one district
court case cited above.
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and subrecipient nmust conformtheir actions to Title I X (and
ot her nondi scrimnation |laws). For exanple:

# A State agency, such as the Departnment of Children and
Fam |y Services, receives a substantial portion of its
funding fromthe federal governnent. The State agency, as
the primary recipient or conduit, in turn, funds |ocal
soci al service organizations, in part, with its federal
funds. The | ocal agencies receive federal financial
assi stance, and thus are subject to Section 504 (and ot her
nondi scrimnation laws). See Graves v. Methodist Youth
Servs., Inc., 624 F. Supp. 429 (N.D. IIl. 1985).2% Education
prograns conducted by the State Departnent of Children and
Fam |y Services and by the |ocal social service
organi zations are all covered by Title I X

# Under the O der Americans Act, funds are given by the
Departnent of Health and Hunan Services to State agencies
which, in turn, distribute funds according to funding
formulas to | ocal agencies operating prograns for elderly
Anericans. Title VI applies to the progranms and activities
of the State agencies because of each agency’s status as a
direct conduit recipient passing federal funds on to
subrecipients. Title VI also applies to the |ocal agencies
as subrecipients of federal financial assistance. See
Chicago v. Lindley, 66 F.3d 819 (7th Cr. 1995). Title IX
would simlarly apply to any educati on progranms conducted by
the State or local entities.

6. Contractor and Agent

A recipient may not absolve itself of its Title I X and ot her
nondi scrim nation obligations by hiring a contractor or agent to
performor deliver assistance to beneficiaries. Agency

regul ations consistently state that prohibitions against

24 The G aves court described the |ocal agency as an
"indirect"” recipient since the federal noney flowed "through
anot her recipient,” and conpared this situation to Gove Gty
Col l ege's indirect receipt of BEOG funds from students. 1d. at
433. Gven that the funding was distributed to a State agency
and a portion allocated to a local entity, the nore accurate
description is that of primary/subrecipient.
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di scrimnatory conduct, whether intentional or through sex
neutral nmeans with an unjustified disparate inpact, apply to a

reci pient, whether commtted "directly or through contractual or

other arrangenents.”" E.g., 28 CF.R 88 42.104(b)(1), (2)

(enphasi s added). For exanpl e:

# A recipient departnment of corrections contracts with a
tutoring conpany to provide vocational training to
inmates. Enpl oyees of the contractor refuse to admt fenmal e
prisoners to a welding training class the contractor is
conducting. The recipient is liable under Title I X for the
contractor's actions as the contractor is performng a
program function of the recipient.

One al so shoul d eval uate the agency's assurances or
certifications; such docunents can provide an i ndependent basis
to seek enforcenent. For exanple, the assurance for the Ofice

of Justice Prograns, within the Departnent of Justice, states,

inter alia,
It [the Applicant] wll conply, and all its contractors wl|
conply, with the nondi scrimnation requirenments of the [Safe
Streets Act, Title VI, Section 504, Title IX . . . .]

(emphasi s added).

7. Reci pi ent v. Beneficiary

Finally, in analyzing whether an entity is a recipient, it
is necessary to distinguish a recipient froma beneficiary.
According to the Suprene Court, the Title I X regul ations issued
by the Departnment of Education “make[s] clear that Title IX
coverage is not triggered when an entity nerely benefits from

federal funding.” NCAA v. Smith, 525 U S. 459, 468 (1999),

citing 34 CF.R 8 106.2(h). In NCAAv. Smth, a student athlete
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sued the NCAA, claimng that the NCAA s refusal to grant a waiver
of its bylaw prohibiting a student fromparticipating in
athletics prograns in other than the student’s undergraduate
institution violated Title IX. Smth clainmed that the NCAA s
recei pt of dues fromits nenber schools, which received federal
financi al assistance, subjected the NCAA to Title I X coverage.
The Court, however, rejected this claimand held that “[a]t
nost, the [NCAA s] receipt of dues denobnstrates that it
indirectly benefits fromthe federal financial assistance
afforded its nenbers. This showing without nore is insufficient
to trigger Title I X coverage.” |1d. at 468. The Court noted that
the definition of a recipient under Title | X regul ations foll ows

the “teaching of G ove Cty and Paralyzed Veterans: Entities

that receive federal assistance, whether directly or through an
internediary, are recipients within the neaning of Title IX
entities that only benefit economcally fromfederal assistance

are not.” NCAA v. Smith, 525 U S. at 468.

An assi stance program may have many beneficiaries, that is,
i ndividuals and/or entities that directly or indirectly receive
an advantage through the operation of a federal program
Beneficiaries, however, do not enter into any formal contract or
agreenent or sign an assurance with the federal governnent where
conpliance with Title VI (or Title I X) is a condition of

recei ving the assistance. Paralyzed Veterans, 477 U.S. at 606-
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607.

In al nost any nmaj or federal program Congress may intend to
benefit a large class of persons, yet it may do so by
funding - that is, extending federal financial assistance to
- alimted class of recipients. Section 504, like Title IX
in Gove Cty, 465 U S. 555 (1984), draws the |ine of

federal regulatory coverage between the recipient and the
beneficiary.

Id. at 609-10. Title I X was neant to cover only those situations
where federal funding is given to a non-federal entity which, in
turn, provides financial assistance to the ultimte beneficiary,
or disburses federal assistance to another recipient for ultimte
distribution to a beneficiary.? It is inportant to note that the
Suprenme Court has firmy established that the recei pt of student

| oans or grants by an entity renders the entity a recipient of

federal financial assistance. See G ove City 465 U S. at 569.

In Paral yzed Veterans, a Section 504 case deci ded under

Departnent of Transportation regulations, the Court held that
commercial airlines that used airports and gai ned an advant age
fromthe capital inprovenents and construction at airports were
beneficiaries, and not recipients, under the airport inprovenent
program The airport operators, in contrast, directly receive
the federal financial assistance for the airport construction.

The Court exam ned the program statutes and concl uded:

2 |t should be renenbered that federal assistance may
i ncl ude, not only, the paynent of noney to an ultinmate
beneficiary, but also the provision of subsidized services, e.g.
job training, elementary and secondary education, prison job
skills prograns, etc.
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Congress recogni zed a need to inprove airports in order to
benefit a wide variety of persons and entities, all of them
classified together as beneficiaries. [note omtted].
Congress did not set up a system where passengers were the
primary or direct beneficiaries, and all others benefitted
by the Acts are indirect recipients of the financial

assistance to airports....The statute covers only those who
receive the aid, but does not extend as far as those who
benefit fromit....Congress tied the regulatory authority to

those prograns or activities that receive federal financial
assi st ance.

Id. at 607-09.
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C. Covered Education Programor Activity

1. Introduction

Title I X prohibits recipients of federal financial
assi stance fromdiscrimnating on the basis of sex in education
programs or activities. In the context of traditional
educational institutions,? it is well established that the
covered education programor activity enconpasses all of the
educational institution’s operations including, but not limted
to, “traditional educational operations, faculty and student
housi ng, canpus shuttle bus service, canpus restaurants, the
bookstore, and other comrercial activities.” S. Rep. No. 64 at
17, reprinted in 1988 U S.C.C. A N at 19. As noted in the
I nt roduction, however, the primary focus of this Title |IX Manual
is on education prograns or activities conducted outside
traditional educational institutions. This section, therefore,
di scusses the scope of Title I X' s ban on sex discrimnation in
this context, i.e., what constitutes a covered “education program
or activity” for recipients of federal financial assistance other

than traditional educational institutions, such as hospitals or

% Title I X broadly defines the term “educati onal
institution” to include “any public or private preschool,
el enentary, or secondary school, or any institution of
vocati onal, professional, or higher education...” 20 US.C. 8§
1681.
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prisons. ?’

In anal yzing the scope of coverage under Title I X it iIs
critical to understand the role of the CRRA. As discussed in
Chapter |, the CRRA anended Title I X, Title VI, Section 504, and
the Age Discrimnation Act by adding an explicit and expansive
definition of “programor activity” that enconpasses “all of the
operations of” a covered entity, any part of which receives
federal financial assistance, in order to establish the principle
of institution-w de coverage. However, Title I X, unlike the
ot her statutes anended by the CRRA, prohibits discrimnation only
in “education” progranms or activities. Thus, it is necessary to
reconcile the institution-w de coverage nmandated by the CRRA with
the fact that Title I X' s ban on sex discrimnation is limted to
education prograns or activities.

As expl ai ned bel ow, outside the context of traditional
educational institutions, a fact-specific inquiry is required to
determ ne which portions of a covered programor activity are
educational, and thus covered by Title IX. In light of the broad
sweep envisioned for Title I X, and the expansive notion of
institution-w de coverage mandated by the CRRA, such inquiries

must be made as broadly as possible.

2 Thr oughout the remai nder of this section, discussion of
what constitutes a covered “education programor activity” and
rel ated references are intended to apply only to Title I X s scope
of coverage outside traditional educational institutions.
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2. The CGvil R ghts Restoration Act of 1987

Bef ore exam ning the question of what constitutes a covered
education programor activity under Title I X, as anended by the
CRRA, it is helpful to take a closer ook at the CRRA and the
expansive definition of “progrant and “programor activity”
enacted by this anendnent.

Congress’ intent in passing the CRRA was clear: to establish
the principle of broad, institution-w de coverage under the four
major civil rights statutes that prohibit discrimnation in
federally assisted prograns. S. Rep. No. 64 at 2, reprinted in
1988 U S.CC AN at 4-5. The CRRA includes virtually identical
amendnents to Title I X, Title VI, Section 504, and the Age
Discrimnation Act, to broadly define “prograni or “program or
activity” as “all of the operations of”:

For the purposes of this chapter, the term “program or
activity” and “progranf nean all of the operations of--

(1)(A) a departnent, agency, special purpose district, or
other instrunentality of a State or of a |ocal governnent;
or

(B) the entity of such state or |ocal government that

di stributes such assistance and each such departnent or
agency (and each other State or |ocal governnment entity) to
whi ch the assistance is extended, in the case of assistance
to a State or | ocal governnent;

(2)(A) a college, university, or other postsecondary
institution, or a public system of higher education; or

(B) a local education agency (as defined in 8 8801 of this

title), systemof vocational education, or other school
system
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(3)(A) an entire corporation, partnership, private
organi zation, or an entire sole proprietorship --

(i) if assistance is extended to such corporation,
partnership, private organi zation, or sole
proprietorship as a whol e; or

(ii) which is principally engaged in the business of
provi di ng education, health care, housing, social
services, or parks and recreation; or
(B) the entire plant or other conparable, geographically
separate facility to which Federal financial assistance is
extended, in the case of any other corporation, partnership,
private organi zation, or sole proprietorship; or

(4) any other entity which is established by two or nore of
the entities described in paragraph (1), (2), or (3);

any part of which is extended Federal financi al
assi stance. ..

20 U.S.C. 8§ 1687. Since passage of the CRRA, courts have
consistently held that the receipt of federal funds results in

entity-w de coverage under these statutes. See, e.d., Knight v.

Al abama, 787 F. Supp. 1030, 1064 (N.D. Ala. 1991), aff’'d in part,

rev’'d in part, and vacated in part, 14 F.3d 1534 (11'" Cir. 1994).

See also United States Departnment of Justice, Title VI Legal

Manual , Chapter VII (1998).

3. Meani ng of “education programor activity”

It is clear that the CRRA was designed to establish broad
institution-wi de coverage for Title I X, Title VI, Section 504,
and the Age Discrimnation Act. However, by defining only
“programor activity,” the CRRA did not directly address the

question of howto interpret the nodifier “education” for
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purposes of Title I X coverage. As a result, coverage under Title
| X involves an issue of statutory interpretation that does not
arise for the other three civil rights statutes, nanely: to what
extent does “education” provide a limtation on the concept of
institution-w de coverage enbodi ed in the CRRA?

The |l egislative history of the CRRA reveals that sone
nmenbers of Congress struggled with this very issue. Sone
| egi sl ators apparently believed and/or feared that enactnent of
the CRRA woul d effectively “read-out” the education limtation in
Title I X by prohibiting sex discrimnation in all of the
operations of a recipient’s programor activity, provided the
programor activity contained at | east one educati onal conponent.
O her nenbers of Congress, however, apparently believed that the
recei pt of federal funds would subject a recipient’s entire
programor activity to coverage under all four civil rights
statutes, but Title I X s prohibition on sex-based discrimnation
would remain limted to the educational conponents of a
recipient’s program if any.

Most significantly, the 1988 Senate Report for the CRRA
addresses this limtation. Although the Report contains nunmerous
hypot heticals to explain the new definition of “program or
activity” (nmost of which do not single out Title I X referring
collectively to the four civil rights statutes instead), one

exanpl e does note that Title I X' s coverage will be limted to
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educati on:

If a private hospital corporation is extended federal
assistance for its emergency roons, all the operations of
the hospital, including for exanple, the operating roonmns,
the pediatrics departnent, adm ssions, discharge offices,
etc., are covered by Title VI, Section 504, and the Age
Discrimnation Act. Since Title IXis limted to education
prograns or activities, it would apply only to the students
and enpl oyees of education prograns operated by the
hospital, if any.

S. Rep. No. 100-64, at 17.7%

4. Covered “education prograns or activities”

O course, ordinary rules of statutory construction require
that nmeaning be given to all phrases of a statute. See

Connecticut Dep't of Income M ntenance v. Heckler, 471 U.S. 524,

28 1t should be noted that the 1984 House Report regarding
an earlier version of the CRRA, which defined “recipient” rather
than “programor activity,” also described coverage as limted to
“education.” This description is instructive since sponsors of
the CRRA, as eventually enacted, |later noted that, despite the
new | anguage, coverage woul d operate in the sane manner
envi sioned for the prior bill. Thus, it is worth noting that the
1984 House Report described Title | X s scope of coverage as
fol |l ows:

An education recipient has a different scope of coverage
dependi ng upon whether the entity receiving federal funds
has education as a prinmary purpose. |If the recipient does
have education as its primry purpose, such as coll eges,

uni versities, school districts, training institutes, and
academ es, then the federal funds result in institution-w de
coverage. |If the entity receiving federal funds does not
have education as a primary purpose yet engages in
educational functions, then all of its education-rel ated
functions are covered. For this entity, its other functions
are not necessarily covered unless there is a |link between

t he education function and the non-education functions.

H R Rep. No. 98-829, at 27.
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530 n. 15 (1985). As the Suprene Court has repeatedly enphasized,
“I't is afamliar principle of statutory construction that courts
should give effect, if possible, to every word that Congress has
used in a statute.” |d.

Thus, in determ ning the proper scope of coverage for Title
| X, as anended by the CRRA, it is inportant to give neaning to
both the nodifier “education” and the phrase “program or
activity.” This requires that the fact that Title I X s ban on
sex discrimnation is limted to “education” be bal anced agai nst
the concept of broad, institution-w de coverage contenpl ated by
the CRRA's definition of “programor activity.”

In light of these considerations, a fact-specific inquiry is
necessary to determ ne what constitutes a covered “education
programor activity.” In other words, Title I X s scope of
coverage wi |l depend upon which portions of a covered program or
activity are educational in nature.

I n conducting such factual inquiries, it is inmportant to
remenber that determ nations as to what constitutes a covered
educati on program nust be nade as broadly as possible. This
principle is consistent wwth both the broad sweep of coverage
originally envisioned for Title I X as well as the expansive
notion of institution-w de coverage nandated by the CRRA

Notably, the Ninth Grcuit has concluded that it is

appropriate to conduct just such a fact-specific inquiry in order
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to determ ne the proper scope of coverage under Title I X. In

Jel dness v. Pearce, 30 F.3d 1220 (9th G r. 1994), the court

determ ned that whet her various conponents of a correctiona
facility, such as the prison industries, the farmannex, or the
forest work canp, constituted an “educational” programw thin the
meaning of Title I X was a question of fact. Jeldness, 30 F.3d at
1226.

As the Jeldness opinion illustrates, the question of what
constitutes a covered education programfor purposes of Title I X
requires a factual determnation as to whether the rel evant
portion of a recipient’s programis educational in nature. Wile
Title I Xs antidiscrimnation protections, unlike Title VI's, are
limted in coverage to “education” prograns or activities, the
determ nation as to what constitutes an “education prograni nust
be made as broadly as possible in order to effectuate the
purposes of both Title I X and the CRRA. Both of these statutes
were designed to eradi cate sex-based discrimnation in education
prograns operated by recipients of federal financial assistance,
and all determ nations as to the scope of coverage under these
statutes nmust be made in a manner consistent with this inportant

congr essi onal nmandat e.
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| V. Di scrim natory Conduct

A Gener al

Title I X was nodel ed after Title VI of the Cvil R ghts Act
of 1964 and they both share a common purpose: to ensure that
public funds derived fromall the people are not utilized in ways
t hat encourage, subsidize, permt, or result in prohibited
di scrim nation agai nst sone of the people.? Towards that end,
both Title VI and Title I X broadly prohibit conduct by a
reci pient of federal financial assistance that results in a
person being “excluded fromparticipationin, . . . denied the
benefits of, or . . . subjected to discrimnation under” a
federal | y-assisted programor activity.3°

Title VI was enacted pursuant to Congress’ dual authority

under the Spending C ause® and Section 5 of the Fourteenth

2 Gebser v. Lago Vista Indep. Sch. Dist., 524 U S. 274, 286
(1998); Gove City College v. Bell, 465 U. S. 555, 566 (1984);
Cannon v. University of Chicago, 441 U S. 677, 684-85 (1979);
Cohen v. Brown Univ., 101 F.3d 155, 170 (1st G r. 1996), cert
deni ed, 520 U.S. 1186 (1997); Yusuf v. Vassar College, 35 F. 3d
709, 714 (2™ Cir. 1994). |Indeed, one of the earlier |legislative
proposal s of what ultinmately becane Title |I X sought to anmend
Title VI itself by adding sex as one of its prohibited bases of
discrimnation. See North Haven, 456 U S. at 546 (Powell, J.,

di ssenting).

3¢ However, as previously discussed, Title | Xs coverage is
limted to education prograns and activities.

3 U.S. Const., Art. I, 88, cl. 1. See Davis v. Mnroe
County Bd. of Educ., 526 U S. 629, 640 (1999); Cebser v. Lago
Vista Indep. Sch. Dist., 524 U.S. 274, 287 (1998); Smith v.
Metropolitan Sch. Dist., Perry Township, 128 F.3d 1014, 1028 (7'
Cr. 1997), cert. denied, 524 U. S. 951 (1988).
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Anmendnent . %2 Thus, both Title VI and Title I X trace their roots
to common constitutional sources.

Title I X, like Title VI, recognizes three general types of
prohi bited discrimnation: (1) disparate treatnent, (2) disparate
inpact, and (3) retaliation. Any effective and neani ngf ul
adm ni strative enforcenent programunder Title | X nust be
prepared to address all three.

1. Di sparate Treat ment

Disparate treatnment* refers to actions that treat simlarly
situated persons differently on the basis of a prohibited
classification. |In the case of Title I X, the prohibited
classification is sex. Under the disparate treatnment theory of
di scrimnation, the core question is whether a recipient, through
its officials, has treated people differently on the basis of
sex. Here, the applicable |egal standards under Title VI and
Title I X are generally identical and investigative officials can

rely on case | aw decided under Title VI in establishing

32 Ppederson v. lLouisiana State Univ., 201 F.3d 388, 406 (5"
Cr. 2000), aff'd in part, rev'd in part, 213 F.3d 858 (5'" Gr.
2000). For a discussion of the scope of Congress’s independent
enforcenent authority under Section 5 of the Fourteenth
Amendnent, see United States v. Mdrrison, _ U S at _ , 120
S.Ct. 1749, 1755-59; Kinel v. Florida Bd. of Regents, 528 U S.
62, 80, 120 S.Ct. 631, 644 (2000).

33 Disparate treatnment is also referred to as
“intentional,” “purposeful,” or “invidious” discrimnation.
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violations under Title I X 3

To establish disparate treatnent, the fundanental task is to
show that simlarly situated individuals were treated differently
because of, or on the basis of their sex. This requires that the
deci si on maker was aware of the conplainant’s sex and took action
at least in part based on that sex. This does not nean, however,
that the evidence nust show “bad faith, ill wll or any evil
notive on the part of the [recipient].”3 D sparate treatnent
prohi bits unjustified sex-based distinctions regardl ess of the
noti vation behind those distinctions. For exanple, many
statutory or adm nistrative schenes that illegally discrimnate
on the basis of sex were created or were subsequently justified
as efforts to address the special needs of a particular sex.?3

It is not a harnful notive, but the decision to treat differently

3% In many areas Title VIl case lawis also | ooked to for
gui dance in howto establish a Title I X violation.

% Elston v. Talladega County Bd. of Educ., 997 F.2d 1394,
1406 (11'" Gir. 1993), rehearing denied, 7 F.3d 242 (11" Cir.
1993), cert. denied, 502 U S. 910 (1991),(quoting Wllianms v.
City of Dothan, 745 F.2d 1406, 1414 (11" Gir. 1984)).

% See, e.g., Mssissippi Univ. for Wonen v. Hogan, 458 U.S.
718, 726-730 (1982) (rmaintenance of single sex nursing school as
conpensation for assuned prior discrimnation rejected as
perpetuating sex stereotypes); United States v. Virginia, 518
U S. 515, 534-46 (1996) (benign justification in defense of a
cat egorical exclusion does not block inquiries into actual
pur poses of and factual support for the exclusion). It should be
noted that both of these cases are Constitutional cases, not
Title I X cases.
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on the basis of sex, that runs afoul of Title I X

Evi dence of discrimnatory intent may be direct or
circunstantial and may be found from various sources, including
statenents by decision nakers, the historical background of the
events in issue, the sequence of events leading to the decision
in issue, a departure from standard procedure (e.qg., failure to
consider factors normally considered), |egislative or
admnistrative history (e.qg., mnutes of neetings), a past
hi story of discrimnatory or segregated conduct, and statistica
evi dence. *’

Direct proof of discrimnatory intent is often unavail abl e.
In the absence of such evidence, clains of intentional
discrimnation under Title I X may be anal yzed using the Title VI

burden-shifting framework established by the Suprene Court in

McDonnel | Douglas Corp. v. Green, 411 U S. 792 (1973).°38

Appl yi ng the McDonnell Douglas principles to a Title I X

claim the investigating agency nust first determ ne whether the

case file raises an inference of discrimnation, i.e., the

3 See Village of Arlington Heights v. Metro. Hous.
Redevel opnent Corp., 429 U. S. 252, 266-68 (1977) (eval uati on of
intentional discrimnation claimunder the Fourteenth Amendnent);
El ston, 997 F.2d at 1406.

% See Baldwin v. University of Texas Med. Branch at
Gal veston, 945 F. Supp. 1022, 1031 (S.D. Tex. 1996), aff’'d, 122
F.3d 1066 (5'" Gir. 1997); Brantley v. Independent Sch. Dist. No.
625, St. Paul Pub. Sch., 936 F. Supp. 649, 658 n.17 (D. Mnn.
1996) .
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i nvestigating agency nust establish a prima facie case. The
elenments of a prima facie case nmay vary depending on the facts of

the conpl aint, but such elenments often include the follow ng:

1. that the aggrieved person was a nenber of a protected
cl ass;
2. that this person applied for, and was eligible for, an

educati onal program operated by a recipient of federal
financi al assistance that was accepting applicants;

3. that despite the person’s eligibility, he or she was
rej ected; and,

4, that the recipient selected applicants of the
conplainant’s qualifications of the other sex — or that
t he program remai ned open and the recipient continued
to accept applications fromother applicants.?3®

% It is inportant to renmenber that the “prim facie case
met hod established in McDonnell Douglas was ‘never intended to be
rigid, nmechanized or ritualistic. Rather, it is nerely a
sensible, orderly way to evaluate the evidence in |ight of comon
experience as it bears on the critical question of
discrimnation.”” United States Postal Serv. Bd. of Governors v.
Ai kens, 460 U.S. 711, 715 (1982) (gquoting Furnco Construction
Corp. v. Waters, 438 U. S. 567, 577 (1978)).

For exanple, it should be noted that the MDonnel
Douglas prima facie framework for Title VII clains does not
require that the applicant selected for the position be of a
different race, color, or national origin than the conplai nant.
Under McDonnel | Dougl as, the conpl ainant only needs to show t hat
“after his rejection, the position renmai ned open and the enpl oyer
continued to seek applicants from persons of conplainant’s
qualifications.” MDonnell Douglas, 411 U S. at 802. Several
courts dealing with this issue in the Title VIl context have
noted that the fact that the applicant selected in place of the
conplainant is of a different race “nay help to raise an
inference of discrimnation,” but it is not necessarily
di spositive on the question of discrimnatory intent. Byers v.
Dallas Morning News, Inc., 209 F.3d 419, 427 (5" Gr.
2000) (internal citations omtted); see also Pivirotto v.
| nnovative Systens, Inc., 191 F.3d 344, 354 (3¢ Cir. 1999);
Jackson v. Richards Med. Co., 961 F.2d 575, 587 n.12 (6'" Gr.
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If the case file contains sufficient evidence to establish a
prima facie case of discrimnation, the investigating agency mnust
then determ ne whether the recipient can articulate a legitimate,
nondi scrim natory reason for the challenged action. If the
reci pient can articulate a nondiscrimnatory explanation for the
al l eged discrimnatory action, the investigating agency nust
determ ne whether the case file contains sufficient evidence to
establish that the recipient’s stated reason was a pretext for
discrimnation. |In other words, the evidence nust support a
finding that the reason articulated by the recipient was not the
true reason for the challenged action, and that the real reason
was di scrimnation based on sex.*

Simlar principles may be used to analyze clains that a
reci pient has engaged in a “pattern or practice” of unlaw ul
di scrimnation. Such clainms may be proven by a showi ng of “nore

than the nmere occurrence of isolated or ‘accidental’ or sporadic

1992) .

40 See International Bhd. of Teansters v. United States, 431
U S 324, 336 (1977); MDonnell Douglas, 411 U S. at 802.

41 See Reeves v. Sanderson Plunbing Prod., Inc., us. _,
120 S. C. 2097, 2108 (2000)(finder of fact may infer the
ultimate fact of discrimnation fromthe falsity of an enployer’s
expl anation); St. Mary’'s Honor &. v. Hicks, 509 U. S 502, 514
(1993) (burden on conplainant to establish that chall enged conduct
“was the product of unlawful discrimnation”).
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discrimnatory acts.”* The evidence nust establish that a
pattern of discrimnation based on sex was the recipient’s
“standard operating procedure — the regular rather than the
unusual practice.”* Once the existence of such a discrimnatory
pattern has been proven, it may be presuned that every

di sadvant aged nenber of the protected class was a victimof the
discrimnatory policy, unless the recipient can show that its
action was not based on its discrinmnatory policy.*

It is also inportant to renenber that sone clains of
intentional discrimnation may involve the use of policies or
practices that explicitly classify individuals on the basis of
sex. Such “classifications” may constitute unl awf ul
di scrimnation. For exanple, the Suprenme Court held in a Title
VI| case that a policy that required femal e enpl oyees to make
| arger contributions to a pension fund than nmal e enpl oyees
created an unl awful classification based on sex.* The
i nvestigation of such clains should focus on the recipient’s
reasons for utilizing the challenged classification policies.

Most such policies will be deenmed to violate Title | X (assum ng

42 | nternational Bhd. of Teansters, 431 U.S. at 336.

2 1d.
4“4 1d. at 362.

4% See City of Los Angeles, Dep’'t of Water and Power V.
Manhart, 435 U. S. 702 (1978).
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the actions occurred in an education or training program unless
the recipient can articulate a lawful justification for
classifying people on the basis of sex.

2. Di spar ate | npact

In contrast to disparate treatnent, which focuses on the
intent to cause sex-based results, disparate inpact focuses on
t he consequences of a facially sex-neutral policy or practice.
Under this theory of discrimnation, the core inquiry focuses on
the results of the action taken, rather than the underlying
intent.* Because of this difference in focus, evidence of a
discrimnatory intent or purpose is not required. |ndeed,
“intent” is not an elenent in the disparate inpact analysis.
Follow ng the Title VI nodel, Congress del egated to each
fundi ng agency the authority to inplenent Title I X s prohibition
of sex discrimnation in educational prograns or activities of
reci pients of federal financial assistance by issuing
regul ations, and those regul ations have the force and effect of
| aw. *” I n furtherance of this broad del egation of authority,

federal agencies have uniformy inplenented Title I X in a manner

4 Disparate inpact is also referred to as “di sproportionate
i npact” or “adverse inpact.” Regardless of the descriptive
phrase used, all refer to the process of evaluating facially
neutral policies or practices that in fact result in the burdens
of a policy or practice being borne nore heavily by nenbers of
one sex(or race or national origin) than another.

47 Cohen v. Brown Univ., 101 F.3d at 172.

-63-



that incorporates and applies the disparate inpact theory of
di scrim nation.

The courts have sustained the use of disparate inpact theory
as |lawful and proper exercises of agencies’ delegated authority,
even where the chall enged actions or practices do not constitute
intentional discrimnation and thus are not prohibited directly
by the explicit | anguage of either Title VI or Title I X 4

Under the disparate inpact theory, a recipient violates
agency regul ations by using a neutral procedure or practice that
has a di sparate inpact on protected individuals, and such
practice | acks a substantial legitimate justification. As in
Title VI disparate inpact cases, the elenents of a Title I X
di sparate inpact claimderive fromthe analysis of cases deci ded
under Title VII disparate inmpact |law %

In a disparate inpact case, the focus of the investigation

concerns the consequences of the recipient's practices, rather

4 @uardians Ass’'n v. Civil Serv. Conmin, 463 U S. 582, 584
(1983) (Title VI); Alexander v. Choate, 469 U S. 287, 293 (1985)
(Title VI); Sandoval v. Hagan, 7 F. Supp. 2d 1234, 1253 (M D.
Ala. 1998), aff’'d, 197 F.3d 484 (11' Cr. 1999), cert. granted
sub. nom Al exander v. Sandoval, ~_ US _ , 121 S. C. 28, 2000

W. 718812 (U.S. Sep 26, 2000)(NO. 99-1908); Haffer v. Tenple
Univ., 678 F. Supp. 517, 539 (E.D. Pa. 1987)(Title IX).

4 New York Urban League v. New York, 71 F.3d 1031, 1036-40
(2™ Cir. 1995)(incorporating the Title VII disparate inpact
anal ysis as part of an identical analysis under Title VI).
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than the recipient's intent.® To establish discrimnation under
a disparate inpact schene, the investigating agency nust first
ascertain whether the recipient utilized a facially neutral
practice that had a disproportionate inpact on the basis of sex.>®!
In doing so, the investigating agency must do nore than
denonstrate that the practice or policy in question is a “bad
i dea.”% The agency nust show a causal connection between the
facially neutral policy and the di sproportionate and adverse
i npact on a protected group.

If the evidence establishes a prima facie case, the
i nvestigating agency nust then determ ne whether the recipient
can articulate a “substantial legitimate justification” for the
chal l enged practice.* “Substantial legitimte justification” is
simlar to the Title VII concept of “business necessity,” which

i nvol ves showi ng that the policy or practice in gquestion is

% @uardians Ass'n v. Cvil Serv. Commin, 463 U S. 582, 584
(1983) (Title VI); Al exander v. Choate, 469 U. S. 287, 293 (1985)
(Title V).

1 See Larry P. v. Riles, 793 F.2d 969, 982 (9'" Cir. 1984);
El ston, 997 F.2d at 1407 (citing Georgia State Conference of
Branches of NAACP v. Ceorgia, 775 F.2d 1403, 1417 (11" Cr.
1985)); Sharif v. New York State Educ. Dep’'t, 709 F. Supp. 345,
361-62 (S.D.N. Y. 1989).

52 New York City Ent’l Justice Alliance (NYCEJA) V.
Guliani, 214 F.3d 65, 69 (2d Cr. 2000).

53 New York Urban Leaque v. New York, 71 F.3d at 1037-38.

5 Georgia State Conference, 775 F.2d at 1417.
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related to performance on the job. >

To prove a “substantial legitimate justification,” the
reci pient nust show that the challenged policy was “necessary to
neeting a goal that was legitinmate, inportant, and integral to
the [recipient’s] institutional mssion.”*® The justification
nmust bear a “mani fest denonstrable relationship” to the
chal l enged policy.®* 1In an education context, the practice nust
be denonstrably necessary to neeting an inportant educati onal
goal, i.e. there nust be an “educational necessity” for the
practice.

If the recipient can make such a show ng, the inquiry then
turns to whether there are any “equally effective alternative
practices” that would result in | ess adverse inpact.>* Evidence
of either will support a finding of liability.

Courts have often found Title VI disparate inpact violations

in cases where recipients utilize policies or practices that

° Board of Educ. v. Harris, 444 U S. 130 (1979)
(“educational necessity” anal ogous to “busi ness necessity”).

° Sandoval v. Hagan, 7 F. Supp. 2d 1234, 1253 (MD. Ala.
1998), aff’'d, 197 F.3d 484 (11'" Cir. 1999), cert. granted sub.
nom Al exander v. Sandoval, @ US _ , 121 S. C. 28, 2000 W
718812 (U.S. Sep 26, 2000)(NO 99-1908) gquoting Elston, 997 F.2d
at 1413).

° CGeorgia State Conference, 775 F.2d. at 1418. See, e.q.,
El ston, 997 F.2d at 1412-13.

58 See generally, Albemarle Paper Co. v. Mody, 422 U.S.
405, 425 (1975)
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result in the provision of fewer services or benefits, or

inferior services or benefits, to nenbers of a protected group.
A simlar outcone should result under Title I X where sex is the
basis for the differences in inpact. For exanple, in Sharif v.

New York State Educ. Dep’t, 709 F. Supp. 345 (S.D.N. Y. 1989), the

District Court applied a discrimnatory effects test to analyze
the Title I X clains of a class of female applicants for New York
State Merit Schol arships who alleged that the state’s sole
reliance on SAT scores to determine eligibility for such

schol arshi ps di sproportionately discrimnated agai nst wonen. The
District Court, in granting the plaintiff’s notion for a
prelimnary injunction, found that the state’'s system of awarding
Merit Schol arshi ps had a discrimnatory inpact on wonen and

constituted a violation of Title I X.%® See also Larry P. v.

Riles, 793 F.2d 969 (9'" Cir. 1984), in which the Ninth Crcuit
applied a discrimnatory effects test to analyze the Title VI
claims of a class of black school children who were placed in
special classes for the “educable nentally retarded” (“EVR’) on
the basis of non-validated 1Qtests. The Ninth Crcuit upheld
the district court’s finding that use of these 1Qtests for

pl acenment in EVR cl asses constituted a violation of Title VI.®°

% Sharif, 709 F. Supp. at 364.

© larry P. at 983.
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Simlarly, in Sandoval, the court held that discrimnation on the
basis of |anguage, in the formof an English-only policy, had an
unjustified disparate inpact on the basis of national origin, and
thus violated Title VI.°®

In evaluating a potential disparate inpact violation, it is
inportant to exam ne whether there is a substantial legitimte
justification for the chall enged practice and whether there
exists an alternative practice that is conparably effective with
| ess of a disparate inpact. ®

For exanple, the Second Circuit in New York Urban Leaque,

reversed the district court’s prelimnary injunction for its
failure to consider whether there was a “substantial legitimte
justification” for a subway fare increase that had an adverse
i mpact . ®

[BlJut the district court did not consider, much |ess

anal yze, whet her the defendants had shown a substanti al
legitimate justification for this allocation. The MIA

61 Sandoval, 7 F. Supp. at 1312. See Meek v. Martinez, 724
F. Supp. 888 (S.D. Fla. 1987)(Florida s use of funding forrmula in
distributing aid resulted in a substantially adverse disparate
impact on mnorities and the elderly). See also Canpaign for
Fiscal Equity, Inc. v. New York, 86 N.Y.2d 307, 655 N.E.2d 1178
(N.Y. C&. App. Jun 15, 1995) (Prinma facie case established where
al l ocation of educational aid had a racially disparate inpact);
Sharif v. New York State Educ. Dep’t, 709 F. Supp. at 362 (Prinma
faci e case established by statistical evidence and expert
testi mony showi ng that under-representati on of wonmen anong
schol arship winners not likely due to random di stribution).

62 See Elston, 997 F.2d at 1407.

® 71 F.3d at 1039.
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and the State identified several factors favoring a

hi gher subsi di zati on of the commuter |ines. By
encour agi ng suburban residents not to drive into the
City, subsidization of the conmuter rails mnimzes
congestion and pollution | evels associated with greater
use of autonpbiles in the city; encourages business to
|l ocate in the City; and provides additional fare-paying
passengers to the City subway and bus system In these
respects and in others, subsidizing the commuter rails
may bring material benefits to the mnority riders of

t he subway and bus system The district court

di sm ssed such factors, concluding that the MIA board
did not explicitly consider them before voting on the
NYCTA and comuter line fare increases. That finding
is largely irrelevant to whether such considerations
woul d justify the relative allocation of total funds to
t he NYCTA and the conmuter |ines (enphasis added).

Simlarly, in Young by and through Young v. Mntgonery

County (Ala) Bd. of Educ.,® the court ruled that even if a

di sparate inpact were assuned, the defendants had established a
“substantial legitimte justification.”

[ T] he Defendants presented evidence that Policy |DFA
was adopted to address concerns that the Mto M
transfer programwas being used to facilitate athletic
recruiting in the Montgonery County school system and
to help revitalize Montgonmery’s west side [mnority]

hi gh schools. Both of these justifications are
substantial and legitimate because they evince a
genui ne attenpt by the Board of Education to inprove
the quality of education offered in [the] County.®

If a substantial legitimate justification is identified, the

third stage of the disparate inpact analysis is the chall enging

64 922 F.Supp 544 (MD. Ala. 1996).

® | d. at 551.
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party’s identification of a less discrimnatory alternative.® |f
there is an alternative policy or procedure that has | ess of an
adverse inpact but achieves the goals that were determ ned to be
| egitimate, the recipient should use that policy or procedure.

3. Retal i ati on

A right cannot exist in the absence of sonme credible and
effective nechanismfor its enforcenent and enforcenment cannot
occur in the absence of a beneficiary class willing and able to
assert the right. In order to ensure that beneficiaries are
willing and able to participate in the enforcenent of their own
rights, a recipient’s retaliation against a person who has filed
a conplaint or who assists enforcenent agencies in discharging
their investigative duties violates Title | X ¢

The Title I X regul ations incorporate the requirenent in the
Title VI regulations, which provides that “[n]o recipient or
ot her person shall intimdate, threaten, coerce, or discrimnate

agai nst any individual for the purpose of interfering with any

® El ston, 997 F.2d at 1407; see also Young by and through
Young, 922 F. Supp at 551 (goals of addressing illegal recruiting
and inproving quality of schools were substantial legitimte
justifications for policy inposing loss of athletic eligibility
after interschool transfer, and plaintiffs failed to denponstrate
exi stence of an equally effective alternative practice).

67 See, e.qg., Preston v. Com & Va. ex rel. New River
Community College, 31 F.3d 203, 205-06 n. 2 (4" Cir. 1994);
Nel son v. University of Miine System 923 F. Supp 275, 279-80
(D.Me. 1996); day v. Board of Trustees of Neosho Conmunity
Col | ege, 905 F.Supp. 1488, 1495 (D.Kan. 1995).
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right or privilege secured by [Title VI], or because he has nade
a conplaint, testified, assisted, or participated in any manner
in an investigation, proceeding or hearing under this subpart.”®

Retaliation protections are designed to preserve the
integrity and effectiveness of the enforcenment process itself.
Because of this purpose, the nerits of any underlying conplaint
of sex discrimnation are irrelevant in assessing a retaliation
conplaint.® The prohibited conduct is the act of retaliation
itself.

Mor eover, protected activities include nore than filing
conpl ai nts seeking a vindication of personal rights.’® The

Department believes that a narrow reading requiring the prior

®8 See, e.g., 28 C.F.R 842.107(e)(Departnent of Justice
Title VI Regul ation).

® See, e.qg., Benson v. Little Rock Hilton Inn, 742 F.2d
414, 416-17 (8'" Cir. 1984) (discussing renmedi al purpose of
retaliation conplaints and irrel evance of nerits of underlying
discrimnation claim.

“ One court in a private suit has read Title | X as
prohibiting retaliation only for the exercise of personal rights.
Holt v. Lewis, 955 F. Supp. 1385, 1389 (N.D. Ala. 1995), aff’d, 109
F.3d 771 (11'" Cir. 1997), cert. denied, 522 U S. 817, 118 S.C.
67. But see, e.qg., Trafficante v. Metropolitan Life Ins., 409
U S. 205, 211 (1972)(white residence of apartnent conpl ex
entitled to bring fair housing case based on discrimnation
agai nst bl ack applicants); Austen v. Hawaii, 759 F.Supp. 612,
627-28 (D.Ha. 1991), aff’'d, 967 F.2d 583(1991) (Title VIl claim
stated where evidence showed retaliation due to plaintiff’s
advocacy of wonen’s issues); Ml donado v. METRA, 743 F. Supp. 563,
568 (N.D.1l11. 1990)(Title VII prima facie case stated where
plaintiff had conpl ai ned about discrimnation against mnorities
general ly).
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exercise of personal rights is inconsistent wth the broad
renedi al purposes behind Title I X itself.” It is inportant to
re-enphasize that Title VI agency anti-retaliation regulations
(incorporated into Title I X regul ations) provide “[n]o recipient
or other person shall intimdate, threaten, coerce, or

di scri m nate agai nst any individual for the purpose of
interfering with any right or privilege secured by [Title VI],

.” Thus, anyone who asserts rights secured by Title I X is
protected. Retaliation clains have their own renedi al purpose in
that they seek to ensure that rights created under a federal
civil rights statute do not go unenforced for fear of adverse
official reaction.” This goal is undercut if recipients are
allowed to retaliate against persons subject to their authority
who publicly object to discrimnation against others.

Four el enments nust be established to make out a prinma facie

case of retaliation:

1. The conpl ai nant engaged in activities or asserted
rights protected under Title IX;

2. The recipient knew of the protected activity;

3. The recipient thereafter subjected the person to

adverse action, treatnent or conditions; and

"t See North Haven v. Bell, 456 U S. at 521, gquoting United
States v. Price, 383 U S. 787, 801 (1966)(Title IX entitled to “a
sweep as broad as its |anguage.”).

2 See, e.0g., Pettway v. Anerican Cast Ilron Pipe Co., 411
F.2d 998, 1005 (5th Cr. 1969).
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4, There is a causal connection between the protected
activity and the adverse action, treatnent or
conditions.

Once a prima facie case of retaliation is established, the

i nvestigating agency nust then determ ne whether the recipient
can articulate a legitinmte, nondiscrimnatory reason for the
adverse action. Id. If the recipient can offer such a reason, the
i nvestigating agency nust then show that the recipient’s
proffered reason is pretextual and that the recipient’s actual
reason was retaliation. 1d. A showi ng of pretext may be
sufficient to support an inference of retaliation if the fact
finder concludes that retaliation was the real purpose of the

action. |d.

B. Enpl oynent Di scrim nation

Title I X has proven a hel pful vehicle in addressing sex-
based enpl oynent discrimnation in educational prograns and
activities.

1. Scope of Coverage

Title IXand Title VI differ nost in their scope of
coverage. By way of sunmary, Title VI is broader as to the types
of programs or activities covered (i.e., it covers all the
operations of a recipient’s prograns and activities) but narrow

inits ability to reach enploynment discrimnation. Specifically,

* See David v. Halpern, 768 F.Supp. 968, 985 (E.D.N.Y.
1991).
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Title VI prohibits enploynment discrimnation on the part of a
reci pient only where a purpose of the federal financial
assi stance received is to provide enploynent. 42 U S. C. 82000d-
3. Title I X, on the other hand, is narrower as to the types of
progranms or activities covered (i.e., it only covers educational
conponents) but broader in that it reaches enpl oynent
di scrimnation. Because Title |IX does not contain [imting
| anguage as does Title VI, the courts have concluded that Title
| X reaches enpl oynent discrimnation in the educational prograns
or activities of recipients without limtation.”

Consistent with this construction, nost federal agencies
have joined in adopting final regulations inplenenting Title IX
whi ch broadly prohibit “discrimnation in enploynent, or
recrui tment, consideration, or selection therefor, whether full-

time or part-tinme, under any education programor activity

“ This is not to say that the enploynent practices of a
reci pient of non-enploynent rel ated assistance will always be
beyond the reach of Title VI. Were such enpl oynent
discrimnation so infects the tone and tenor of a program or
activity that it subjects beneficiaries to an oppressive
di scrim natory atnosphere, enforcenent action under Title VI is
authorized. See, e.q., 28 CF. R 842.104(c)(2)(DQJ Title WV
Regul ations); 15 C.F. R 88.4(c)(2)(Comerce Title VI
Regul ations); 34 C.F.R 8100.3(c)(2)(Education Title VI
Regul ations). See also, Ahern v. Board of Educ. of the Gty of
Chi cago, 133 F.3d 975 (7'" Cir. 1998); United States v. Jefferson
County Bd. of Educ., 372 F.2d 836, 883 (5'" Cir. 1966), cert.
deni ed, 389 U. S. 840 (1967).

> See, e.qg., North Haven v. Bell,456 U S. 515, 537 (1982).
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operated by a recipient that receives Federal financial
assi stance.”’®

2. Relationship to Title VII

The enforcenent schenes of Title I X and Title VII overlap in
the area of enploynent discrimnation.

a. Substantive Standards

In resol ving enpl oynent actions, the courts have generally
hel d that the substantive standards and policies devel oped under
Title VII to define discrimnatory enpl oynent conduct apply with
equal force to enploynent actions brought under Title I X

.[When a plaintiff conplains of
discrimnation with regard to conditions of
enpl oynment in an institution of higher |earning,
the nethod of evaluating Title | X gender
discrimnation clains is the sanme as those in a
Title VII case.”

The use of case | aw and policies devel oped under Title VII

® Nondi scrimnation on the Basis of Sex in Education
Progranms or Activities Receiving Federal Financial Assistance
(hereinafter referred to as “the Title I X common rule”), 65 Fed.
Reg. 52858 (August 30, 2000), §__.500(a).

7 Johnson v. Baptist Med. Ctr., 97 F.3d 1070, 1072 (8" Cir.
1996), rehearing denied, 114 F.3d 189 (8" Cr. 1997). See also
Kinnman v. Omaha Pub. Sch. Dist., 94 F.3d 463, 469 (8" Cr.

1996); Brine v. University of lowa, 90 F.3d 271, 276 (8" Cir.
1996), cert. denied, 519 U S. 1149, 117 S.C. 1082; Doe v. OQyster
River Co-Op Sch. Dist., 992 F. Supp. 467, 474 (D.N. H.

1997) (reference to Title VII provides hel pful guidance). But see
Chance v. Rice Univ., 984 F.2d 151 (5'" Cir. 1993), rehearing

deni ed, 989 F.2d 179 (5™ Cir. 1993) (claimof discrimnation
properly reviewed under the intentional discrimnation standard
of Title VI rather than the standards under Title VII).
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is simlarly appropriate in the admnistrative setting. In
conducting investigations alleging enploynent discrimnation,
agenci es

shall consider Title VII case | aw and EEOC

GQui del i nes, 29 CFR parts 1604-1607, unl ess

i nappl i cable, in determ ning whether a recipient

of Federal financial assistance has engaged in an

unl awf ul enpl oynent practice.’®

b. Procedural Standards

Wi le the courts, including the Suprene Court, have | ooked
to the substantive standards and policies devel oped under Title
VII as either controlling or helpful in evaluating clains of
enpl oynent discrimnation under Title I X ™ the sane cannot be
said of Title VII's procedural requirenents.

The Suprenme Court has yet to explicitly deci de whether the
far nore detail ed and conprehensi ve procedural requirenents of
Title VII are applicable to clains of enploynent discrimnation
brought under Title I X. The lower courts that have faced this

guestion are divided. One viewtreats Title I X as an i ndependent

® 29 C.F.R 81691.4. This provision is part of general
regul ati ons adopted jointly by the Departnment of Justice and the
Equal Enpl oynent Qpportunity Conmi ssion governing the handling of
enpl oynent di scrimnation conplaints received by federal funding
agencies. Those general regulations are discussed nore fully in
subsection B.6 of this Chapter.

1t is inportant to note, however, that Title VII case |aw
does not apply with equal symretry in the area of harassnent
claims. For a discussion of Title |IX harassnment clains, see
section D of this Chapter
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basis for finding discrimnation based on the substantive
standards of Title VII, but divorced fromits admnistrative
requi rements.® Under this view, conplainants filing conplaints
under Title I X are not subject to Title VII's filing deadlines,
exhaustion of admnistrative renedy requirenents, and state
referral requirenents, but are still governed by Title VII’'s
substantive standards. The other viewis that the nore focused
and detail ed enforcenment scheme of Title VII preenpts Title I X in
the area of enploynment discrimnation.® Under this view,
enpl oyees of federally assisted education prograns operated by
reci pients of federal financial assistance have only a Title VI
remedy for sex-based enpl oynent discrimnation.

The Departnent takes the position that Title I X and Title
VI| are separate enforcenent nechani snms. |ndividuals can use
both statutes to attack the sane violations. This viewis
consistent with the Suprene Court’s decisions on Title I X' s
coverage of enploynent discrimnation, as well as the different
constitutional bases for Title I X and Title VII. O course, this
viewis inportant only for individuals wshing to file private

rights of action in courts. Federal agencies responsible for

80 See, e.d., Henschke v. New York Hosp.-Cornell Md. Cr.,
821 F. Supp. 166, 172-73 (S.D.N.Y. 1993).

81 See, e.qg., Storey v. Board of Regents of the Univ. of
Wsconsin, 604 F. Supp. 1200, 1205 (WD. Ws. 1985).
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investigating Title I X conplaints alleging enpl oynent

di scrimnation nust follow the procedures discussed in Section
B(5) of this chapter. This section describes a regulation
jointly issued by the Departnent of Justice and Equal Enpl oynent
Opportunity Conm ssion, 8 which sets out procedures for processing
enpl oynent conplaints covered by both Title VII and Title I X

3. Prohibited Enpl oynent Practices

As noted above, the Title I X common rule specifically
i ncorporates the disparate inpact standard as part of its
prohi bitions agai nst sex-based enploynent discrimnation.® In
addition, the Title I X common rule applies its prohibition
agai nst sex-based discrimnation to the full range of activities
related to the recruitnment, evaluation, classification, paynent,
assi gnnent, retention or treatnent of enployees.® The Title IX
common rul e addresses various areas including the treatnent of
pregnancy as a tenporary disability, pre-enploynment inquiries
regarding marital or parental status, inposition of enploynent
criteria or testing devices having a disproportionate inpact,

recrui tnment, and conpensation and benefits (including equal

82 See "Procedures for Conpl aints of Enploynent
Di scrimnation Filed Agai nst Recipients of Federal financial
assistance.” 28 C.F.R 88 42.601-42.613 (DAJ); 29 C F. R
88§ 1691.1 - 1691. 13 (EEQQ)

8 See Title I X conmon rule 8§ .500(a)(2) and (3); § __
. 505.

84

See Title I X conmon rule, Subpart E, 88 .500-_ _ .550.

0]
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pensi on contributions and benefits).

Where the Title I X common rul e does not address sone aspect
of the enploynent relationship or where nore detail ed guidance is
requi red beyond that provided by the Title I X common rule (and if
there is no rel evant gui dance issued by the Departnent of
Education interpreting its Title I X regul ations), agency
officials should review and apply the applicable standards and
policies devel oped under Title VII.

4. Special Considerations

Two areas raise special considerations requiring specific
di scussion. |In some cases, recipients may attenpt to nodify
their obligations under Title I X in an effort to conply with
other legal or contractual obligations. |In other cases,
recipients may attenpt to create sex-sensitive criteria for
enpl oynent in specific types of positions.

a. Conpeting Legal bligations

Reci pients are sonetines subject to conpeting and/ or
contradictory requirenents having the potential to interfere with
their ability to fully discharge their Title I X obligations.
These conpeting obligations mght result fromstate or |ocal |aws
or find their source in third party |abor or service contracts.
They could include, for exanple, limtations or restrictions on
t he nunber of hours worked or types of jobs filled by wonen.

G ven the Supremacy and Spendi ng C auses, however, a recipient’s
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federal obligation to conply wwth Title I Xto elimnate
unjustified sex-based discrimnation in enploynent is superior to
its obligation to conply with local law or third party contracts.
In pertinent part, the Title | X common rule provides that:
(a) Prohibitory requirenents. The obligation to conply
with 88 . 500 t hrough .550 is not obviated or
all eviated by the existence of any State or |ocal |aw
or other requirenent that inposes prohibitions or
limts upon enpl oynent of nmenbers of one sex that are
not inposed upon nmenbers of the other sex.
Thus, in cases of conflict between the requirenents of Title IX
and obligations inposed by local law or third party contracts,
Title I X controls. |If an entity does not want to follow Title
X, it is free to sinply decline federal financial assistance but

it still may be subject to Title VII.

b. Sex as a BFOQ.

As noted above, Title | X generally incorporates the
st andards and policies devel oped under Title VII of the Gvil
Ri ghts Act of 1964, as anended. Anong those standards is the
recognition that, in extrenely limted circunstances, sex nay
constitute a bona fide occupational qualification (“BFOQ). It
bears enphasis that BFOQ s are very narrow exceptions. ®

The Title I X common rul e acknow edges and incorporates the
BFOQ exception at § .550.

A recipient may take action otherw se

8 See, e.q., Autonobile Wrkers v. Johnson Controls,Inc.,
499 U.S. 187, 201 (1991).
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prohibited . . .provided it is shown that sex
is a bona fide occupational qualification for
that action, such that consideration of sex
with regard to such action is essential to
successful operation of the enpl oynent
function concerned. A recipient shall not
take action pursuant to this section that is
based upon all eged conparative enpl oynent
characteristics or stereotyped
characterizations of one or the other sex, or
upon preference based on sex of the
reci pi ent, enployees, students or other
persons, but nothing contained in this
section shall prevent a recipient from
considering an enployee’s sex in relation to
enpl oynment in a | ocker roomor toilet
facility used only by nenbers of one sex.

In evaluating clains that sex-based job qualifications are
justified as a BFOQ agency investigative officials should
consult and apply the standards and case | aw devel oped under
Title VII with respect to this narrow exception.

5. Requl atory Referral to EECC

Conpl ai nts received by federal agencies that allege sex-
based enpl oynent discrimnation should be processed in conformty
with the “Procedures for Conplaints of Enploynent Discrimnation

Fil ed Agai nst Reci pients of Federal Financial Assistance.”?

8 28 C.F.R 8842.601-42.613 (DQJ); 29 C.F.R 881691.1-
1691. 13 (EECC) (hereinafter cited as “Joint Conpl aint
Procedures”). The Joint Conplaint Procedures do not apply to
conpl aints under Executive Oder 11246 (which is enforced by the
O fice of Federal Contract Conpliance Prograns), the Omi bus
Crime Control and Safe Streets Act, as anended, or the Juvenile
Justice and Delinquency Prevention Act (which are enforced by the
Departnent’s O fice of Justice Prograns). |d. at 842.601 and
8§1691. 1.
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These Joi nt Conpl ai nt Procedures, pronulgated jointly by the
Department of Justice and the Equal Enpl oynent Opportunity
Comm ssion in 1983, are intended to “reduce duplicative efforts
by different Federal agencies . . . reduce the burden on
enpl oyers [and] allow . . . agencies to focus their resources on
al | egations of services discrimnation.”® As discussed bel ow,
these procedures require referral of enploynent conplaints to the
Equal Enpl oynent Qpportunity Conmm ssion in sonme circunstances.
Under the Joint Conplaint Procedures, conplaints are deened
filed with the EEOC as of the date the conplaint was received by
the sister federal agency. Moreover, the Joint Conplaint
Procedures require that the recipient be advised of receipt of
t he enpl oynment conplaint within 10 days.® Wthin 30 days of
recei pt, the receiving agency is to determne its jurisdiction
over the conplaint and the procedure under which it wll be
handl ed. 8
In those cases where the agency does not have jurisdiction
over the enploynent conplaint (i.e., the alleged discrimnating
entity does not receive federal financial assistance or it

recei ves federal financial assistance but does not have an

8 48 Fed. Reg. 3570(1983).
8 28 C.F.R 42.605(a).

8 | d. at 42.605(b).
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educati onal conponent), the agency is to transfer the conpl ai nt
to the EEOCC and advi se both the conpl ai nant and the recipient of
the specific office of the EECC to which the conplaint is being
transferred.

Where the conpl aint alleges enploynent discrimnation over
whi ch both the agency and EECC have parallel authority (i.e., a
“joint” conplaint), the Joint Conplaint Procedures direct that,
absent “special circunstances,”® individual conplaints should be
directed to the EECC for processing with the referring agency’s
action deferred pendi ng conpletion of the EECC conpl ai nt process.
In the case of a joint conplaint alleging a pattern or practice
of enpl oynent discrimnation, however, the Joint Conplaint
Procedures reverse the referral presunption. |In these cases, the
Procedures contenplate that the agency will retain investigative
and enforcenent authority over the conplaint absent *special
circunstances” warranting a referral to the EEOC. Finally, where
the conplaint alleges discrimnation in both the provision of
educational services and enploynent, the Joint Conpl ai nt

Procedures again direct that, absent special circunstances, the

% The phrase “special circunstances” is used throughout the
Joint Conplaint Procedures. |In using this phrase, the Joint
Compl ai nt Procedures seek to recogni ze the need for
adm nistrative flexibility in processing conplaints. For
exanpl e, an agency m ght conclude that special circunstances
argue in favor of retaining a conplaint that ordinarily should be
referred to the EEOCC where the conplaint was related to or in
furtherance of a pending investigation of the sane recipient.
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agency should retain its authority over the conplaint rather than
refer the matter to the EECC

The rationale behind the referral rules set out in the Joint
Conpl ai nt Procedures is not difficult to discern. Guven Title
VI1's specific focus on enpl oynent discrimnation and EEOC s
nati onw de system of conpl aint adjudication offices, it is
|l ogical to refer all individual conplainants to the expert
federal agency. However, conplaints alleging a pattern or
practice of enploynent discrimnation or discrimnation in the
provi sion of educational services, inplicate the core integrity
of the educational programor activity of the recipient of
federal financial assistance. 1In these cases, |logic and the
greater expertise of the funding agency regarding the core
purposes of the federal financial assistance argue in favor of

its retaining jurisdiction over these broader conpl aints.
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C. Speci fic Provisions

1. Specific prohibitions (§ _ .400(b))

Under the Title I X cormon rule, as a general matter, in
provi ding any aid, benefit, or service, a recipient nmay not, on
t he basis of sex:
. Treat one person differently fromanother in
det erm ni ng whet her such person satisfies any
requi renent or condition for the provision of such aid,
benefit, or service;

. Provide different aid, benefits, or services or provide
aid, benefits, or services in a different manner;

. Deny any person any such aid, benefit, or service;

. Subj ect any person to separate or different rul es of
behavi or, sanctions, or other treatnent;

. Apply any rule concerning the domcile or residence of
a student or applicant, including eligibility for in-
state fees and tuition.

. Aid or perpetuate discrimnation agai nst any person by
provi ding significant assistance to any agency,
organi zation, or person that discrimnates on the basis
of sex in providing any aid, benefit, or service to
students or enpl oyees;

. O herwise limt any person in the enjoynent of any
right, privilege, advantage, or opportunity.

65 Fed. Reg. at 52870.

2. Housing (8__.405)

Under the Title I X common rule, a recipient may not apply
different rules or regul ations, inpose different fees or
requi renents, or offer different services or benefits related to

housi ng. However, a recipient may provi de separate housing on
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the basis of sex if such housing is both proportionate in
gquantity to the nunmber of students of each sex applying for the
housi ng and conparable in quality and cost to the student. A
reci pient which assists an agency, organi zation, or person in
maki ng housi ng available to any of its students — such as through
solicitation, listing, approval, or otherw se — nust take
reasonabl e steps to assure itself that such housing, as a whole,
al so neets these requirenents. However, a recipient may render
such assi stance to an agency, organization, or person that
provides all or part of such housing to students of only one sex.
65 Fed. Reg. at 52871.

3. Conparable Facilities (8 __.410)

Under the Title I X conmon rule, recipients of federal
financial assistance nmust not discrimnate in providing
facilities on the basis of sex. A recipient may provide separate
toilet, |ocker room and shower facilities on the basis of sex.
However, such facilities provided to one sex nust be conparable
to the facilities provided to the other sex. 65 Fed. Reg. at
52871.

4. Access to Course Oferings (8 _ .415)

A recipient generally may not provide an education program
or activity separately on the basis of sex or require or refuse
participation by an individual of a certain sex in courses such

as health, physical education, industrial, business, vocational,
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techni cal, honme econom cs, nusic, and adult education courses on
the basis of sex.% 65 Fed. Reg. 52871. However, in a prison
setting, penal necessities may require educational prograns and
activities to be offered separately on the basis of sex. Wile
separate courses may be offered in a prison setting, penal
necessity is not a defense for failing to provide equality of
access to conparabl e educational prograns to nmale and femal e

i nmat es.

5. Counseling and use of appraisal and counseling materials

(8 ___.425)

Under the Title I X common rule, a recipient may not
di scri m nate agai nst any person on the basis of sex in the
counsel i ng or guidance of students or applicants for adm ssion.
Specifically, in appraising or counseling students, a recipient
must not use different testing or other materials on the basis of
sex or use materials that permt or require different treatnent
of students on the basis of sex. Such different nmaterials may be
used, however, where they cover the sanme occupational interest
areas and their use is shown to be essential to elimnate sex
bias. Finally, where a recipient finds that a particul ar class
contains a substantially disproportionate nunber of individuals

of one sex, the recipient nust take such action as i s necessary

%1 |n addition to Title I X, there are al so Constitutional
i ssues i nvol ved as discussed earlier in this Munual.
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to assure itself that such disproportion is not the result of
discrimnation on the basis of sex in counseling or appraisal
materials or by counselors. 65 Fed. Reg. at 52871.

6. Financial Assistance (8§ __ .430)

When a recipient provides financial assistance to any
student participating in an educational programor activity, the
reci pient nust ensure that it does not provide different types or
anmopunts of assistance, |limt eligibility for such assistance,
apply different criteria, or otherwse discrimnate in the
provi sion of financial assistance on the basis of sex. See 65
Fed. Reg. 52871 at § .430(a)(1l). Simlarly, the recipient nust
not assist, solicit, list, approve, provide facilities to, or
assi st in any other manner, a “foundation, trust, agency,
organi zati on, or person that provides such assistance to any of
the recipient’s students” in a sexually discrimnatory manner.

65 Fed. Reg. 52871 at 8§ .430(a)(2).

Al t hough recipients are allowed to adm nister or assist in
adm ni stering specific sex-restricted schol arshi ps, fellowshi ps,
or other forns of financial assistance to students through a
donmestic or foreign wll, trust, bequest, or simlar instrunent,
the Title I X regulations require that the overall effect of such
sex-restricted financial assistance not discrimnate on the basis
of sex. 65 Fed. Reg. 52872 at 8 .430(b). To ensure conpliance

with Title I X regul ations, recipients nust devel op and use

- 88-



procedures that select students to be awarded financi al

assi stance in a nondiscrimnatory nmanner and not on the basis of
availability of funds restricted to nenbers of a particul ar sex.
65 Fed. Reg. 52872 at 8§ .430(b)(2)(i). This means that a

reci pient cannot deny a schol arship or other financial assistance
to an individual because the available nonies are restricted to
menbers of a particular sex. For exanple, recipients nust select
in a sex neutral fashion who is eligible for assistance. They
are than free to allocate assistance to those sel ected

i ndi vidual s from anong sex restricted schol arshi ps. However,

t hey cannot deny assistance to sel ected individuals because

schol arshi ps or other financial assistance is sex restricted. %

7. Enpl oynent Assi stance (8 __ . 435)

A recipient who assists any agency, organization, or person
in maki ng enpl oynent available to its students nust ensure that
the enpl oynent is not provided in a discrimnatory manner on the
basis of sex. If the agency, organization, or person is offering
enpl oynent in a discrimnatory nmanner, the recipient nust not
assi st such an agency, organization, or person by providing its

enpl oynent service. 65 Fed. Reg. 52872 at 8§ __ .435(a)(1),(2).

%2 Reci pients nust ensure that equitable opportunities are
provi ded for the recei pt of scholarships by both the nen’s and
wonen’s athletic prograns. See “Quidance on the Awardi ng of
Athletic Financial Assistance,” (OCR Letter to Bowing G een,
July 23, 1998).
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8. Health and i nsurance benefits and services (8§ . 440)

Under the Title I X common rule, a recipient nust not
discrimnate on the basis of sex in providing health and
i nsurance benefits or services. Specifically, the provision of
such benefits and services to students nust neet the sane
requi renents as outlined in the enpl oyee provisions of the conmopn
rule. 65 Fed. Reg. at 52873-52874. However, these provisions do
not prohibit a recipient fromproviding any benefit or service
that nay be used by a different proportion of students of one sex
than of the other, including famly planning services. However,
any recipient that provides full coverage health service nust
provi de gynecol ogical care. 65 Fed. Reg. at 52872.

9. Marital or Parental Status (8§ _ . 445)

A recipient nust not apply any rule concerning a student’s
actual or potential parental, famly, or marital status that
treats students differently on the basis of sex. 65 Fed. Reg.
52872 at 8 _ .445(a). A student’s pregnancy, childbirth, false
pregnancy, term nation of pregnancy, and recovery from such
term nation of pregnancy nust be subjected to the sanme policies
that a recipient applies to any other tenporary disability in
ternms of nmedical or hospital benefits, service, plan, or policy
available all students in a recipient’s education program or
activity. 65 Fed. Reg. 52872 at 8 _ .445(b)(4). Wuere a

reci pient does not maintain a |l eave policy for its students, or
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where a student does not otherwi se qualify for | eave under a
policy, a recipient shall treat pregnancy, childbirth, false
pregnancy, term nation of pregnancy, and recovery therefromas a
justification for a | eave of absence for as long a period of tine
as is deened nedically necessary by the student’s physician, at

t he concl usion of which the student shall be reinstated to the
status that she held when the | eave began. 65 Fed. Reg. 52872 at
§ _ .445(b)(5).

A recipient nmust not exclude any student from participating
in its educational programor activity, including extracurricular
activities, based on the student’s pregnancy, childbirth, false
pregnancy, term nation or pregnancy, or recovery from such
termnation, unless the student voluntarily requests to be
excluded fromthe programor activity and placed in a separate
portion of the program 65 Fed. Reg. 52872 at § _ .445(b)(1).

In the context of high schools, at |east two court decisions
have addressed the issue of a pregnant student’s participation in

extracurricular activities. In Wort v. Vierling, the |ocal

chapter of the National Honor Society dismssed a high school
student who becane pregnant. The high school officials clained
that she was renoved fromthe honor society because of deficiency
in character by engaging in pre-marital sex, not because of her
pregnancy status. Vierling, No. 82-3169, slip op. (C.D. Il1I.

Sept. 4, 1984), aff’'d on other grounds, 778 F.2d 1233 (7" Gr.
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1985). The district court, properly in the Departnent of
Justice’s view, rejected this claimand held that the student was
excluded fromparticipating in the honor society on the basis of
her sex in violation of Title I X Id.

Several years later, a high school student in Pennsylvania
was al so dism ssed fromthe National Honor Society when she told

school officials of her pregnancy. Pfeiffer v. Marion Cr. Area

Sch. Dist., 917 F.2d 779 (3d Cir. 1990). Here the court of

appeal s refused to overturn the district court’s ruling in favor
of the school district. According to the court, there was no
clear factual error in the |ower court’s conclusion that the
school officials dism ssed the student because her |eadership and
character in the honor society were conprom sed when she engaged
in pre-marital sex and not because of the resulting pregnancy
fromsuch conduct. Pfeiffer, 917 F.2d at 784 (1990). The court
did, however, remand the case to the |lower court to reconsider
proffered testinony regarding a mal e honor society student who
engaged in premarital sex, becanme a father, and married the
not her of his child during high school, but was allowed to retain
honor society nmenbership. [1d. at 785-786.

Under the Title I X regulations, a recipient is allowed to
requi re students who are pregnant or have a related condition to
obtain certification froma physician to confirmthat a student

is physically and enotionally able to continue participation in a
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recipient’s program However, the recipient may only do so if
such certification is required of all students for other physical
or enotional conditions that require a physician’s attention. 65
Fed. Reg. 52872 at 8 _ .445(b)(2). |If a recipient provides a
portion of its programor activity separately to a student who is
pregnant or has a related condition and who voluntarily chooses
such a program the recipient nust ensure that the separate
portion is conparable to the programoffered to students who are
not pregnant. 65 Fed. Reg. 52872 at § _ .445(b)(3).

10. Athletics (8 __.450)

Title I X regul ati ons provide that:

No person shall on the basis of sex, be
excluded from participation in, be denied the
benefits of, be treated differently from

anot her person, or otherw se be discrimnm nated
against in any interschol astic,
intercollegiate, club or intranmural athletics
of fered by a recipient, and no recipient

shal | provide such athletics separately on
such basi s.

65 Fed. Reg. 52872 at § __ .450(a).
The regul ations al so provide that:

a recipient nmay operate or sponsor separate
teans for nenbers of each sex where sel ection
for such teans is based upon conpetitive
skill or the activity involved is a contact
sport. However, where a recipient operates
or sponsors no such team for nmenbers of the
ot her sex, and athletic opportunities for
menbers of that sex have previously been
limted, nenbers of the excluded sex nust be
allowed to try out for the team offered

unl ess the sport involved is a contact sport.
For the purposes of these Title I X
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regul ati ons, contact sports include boxing,
wrestling, rugby, ice hockey, football,

basketbal |, and other sports the purpose or
maj or activity of which involves bodily
cont act .

65 Fed. Reg. 52872 at § __ .450(h)

The regul ations go on to provide that a recipient that
operates or sponsors interscholastic, intercollegiate, club, or
intramural athletics shall provide equal opportunity for nenbers
of both sexes. A nunber of factors are set forth to determ ne
equality of opportunity including but not limted to the
provi si on of equi pnment, scheduling of ganes and practice tine,
travel and per diem all owances, assignnent and conpensati on of
coaches, provision of |ocker roons, provision of medical and
training facilities, provision of housing and dining facilities
and publicity. See 65 Fed. Reg. 52873 - 52874 at § __ .450(c).

The regul ations give a recipient that operates or sponsors
interscholastic, intercollegiate, club, or intranmural athletics
at the elenentary, secondary, and postsecondary school |evels an
adj ustnent period to cone into conpliance with these
requi renents. No such adjustnent period is set forth for other
recipients. See 65 Fed. Reg. 52873 at §  .450(d).

For additional guidance on how the Departnment of Education
has interpreted these provisions as they apply to traditional
educational institutions see Policy Interpretation-Title |IX and

Intercollegiate Athletics, 45 CF. R Part 26 (1979); OCR s Title
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| X Athletics Investigators Manual (1990); and C arification of
Intercollegiate Athletics Policy Guidance: The Three-Part Test
(1996); Cuidance on the Awardi ng of Athletic Financial Assistance
(OCR letter to Bowing Geen, July 23, 1998).

11. Textbooks and Curricular Material (8 __.455)

The Title I X regul ati ons provide that the content of
t ext books or the use of other curricular materials in any
education programor activity are not actionable under Title I X

65 Fed. Reg. 52873.
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D. Sexual Harassnent

1. Overview

Title I X protects students from sexual harassnment in
educati onal prograns or activities operated by recipients of
federal funding. The protection against sexual harassnent
derives fromthe general prohibitions against sex discrimnation
contained in the Title I X comon rule at _.400. Those provisions
state in relevant part:

(a) General . Except as provided el sewhere in
these Title I X regul ati ons, no person shall,
on the basis of sex, be excluded from
participation in, be subjected to

di scrimnation under any . . . education
programor activity operated by a recipient
that receives Federal financial assistance.

* * * * *

(b) . . . in providing any aid, benefit, or
service to a student, a recipient shall not,
on the basis of sex:

(1) Treat one person differently from
anot her in determ ni ng whet her such persons
satisfies any requirenent or condition for
provi sion of such aid, benefit, or service;

(2) Provide different aid, benefits, or
services or provide aid, benefits, or
services in a different manner;

(3) Deny any person any such aid, benefit,
or service,;

(4) Subject any person to separate or

different rul es of behavior, sanctions, or
ot her treatnent;

* * * * *x
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(6) Aid of perpetuate discrimnation
agai nst any person by providing significant
assi stance to any agency, organi zati on, or

person that discrimnates on the basis of sex

in providing any aid, benefit or service to

students or enpl oyees:

(7) OGherwise limt any person in the

enjoynent of any right, privilege, advantage,

or opportunity.

65 F. R 52870

Moreover, if a recipient discrimnates on the basis of sex,

it nust take renedial action to overcone the effects of the

discrimnation. The conmon rule at _.110(a)provides:

(a) Renedial action. |If the designated
agency official finds that a recipient has

di scri m nated agai nst persons on the basis of
sex in an education programor activity, such

reci pient shall take such renedial action as

t he desi gnated agency official deens
necessary to overcone the effects of such
di scrim nation.

65 F. R 52866

A very conprehensi ve gui dance docunent concerni ng sexual

harassnment in federally funded education prograns and

was i ssued by the Departnent of Education, Ofice for

activities

G vil

Ri ghts on March 13, 1997. A revised guidance docunent, with a

request for coments, was issued on Novenber 2, 2000.

Depart nent

of Education’s Proposed Revi sed Sexual Harassnment QGui dance:

Har assnent of Students by School Enpl oyees, O her Students, or

Third Parties, 65 Feg. Reg. 66092 (2000) (the final Sexual

Har assnment QGui dance is anticipated for a January 2001
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publication) (" Sexual Harassnent CGui dance”). The Sexual

Har assnent Cui dance provi des educational institutions that
receive federal financial assistance fromthe Departnent of
Education wth information regarding the | egal standards that
shoul d be used in investigating and resolving all egations of
sexual harassnent of students by school enpl oyees, other
students, and third parties. The Sexual Harassnent Cui dance al so
can provi de guidance for entities other than educati onal
institutions that adm ni ster education and training prograns
covered by Title I X. Al though sonme general principles are

di scussed bel ow, readers should consult the Sexual Harassnent
GQui dance for details on investigating sexual harassnent
conplaints. To the extent that information in this Manual is
construed to conflict wth the Sexual Harassnment Guidance, the
Departnent of Education Sexual Harassnment Qui dance shoul d be

f ol | owed.

2. Ceneral Legal Standards, Relationship between Title I X

and Title VI

As noted in the previous section on enploynent, courts
general ly apply standards established under Title VII regarding
what constitutes discrimnation to guide their interpretation in
Title I X cases. Al t hough, as di scussed bel ow, the Suprene Court
held that the Title VII and Title | X standards for assessing a

defendant’s liability for noney danages in private litigation
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differ, simlar standards have been applied in defining

actionabl e m sconduct. See, for exanple, Al exander v. Yale

Univ., 459 F. Supp. 1, 4 (D. Conn. 1977), aff’'d 631 F. 2d 178 (2d
Cir. 1980)(conparing sex discrimnation in educational settings
Wi th sex discrimnation in enploynent settings and decidi ng that
quid pro quo sex harassnent provides a cause of action under
Title I X as it does under Title VIl). Several years after the
decision in Al exander, the Suprene Court declared that courts
shoul d accord Title I X “a sweep as broad as its |anguage” when

interpreting Title I X s scope. North Haven v. Bell, 456 U S. at

521 (quoting United States v. Price, 383 U S. 787, 801

(1966) (Congress’ use of the phrase “no person shall be subjected
to discrimnation” in Title I Xs statutory | anguage neans t hat
enpl oyees, as well as students, are covered by its
antidiscrimnation provision.) As a result, courts interpreted
Title I X as prohibiting hostile environnent harassnent in cases

i nvol vi ng enpl oyees of educational institutions receiving federal

funds. See Davis v. Mnroe County Board of Education, 526 U. S.

629 (1999).

As the body of Title I X sex harassnent | aw has evol ved, the
definitions of what conduct constitutes sexual harassnent have
remai ned |l argely the sane under Title I X and Title VII but the
| egal standards for assessing a defendant’s liability for damages

in private litigation under the two statutes have begun to
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diverge. The Suprene Court has held that a school nust be
deliberately indifferent in the face of actual know edge of the
m sconduct in order to be liable for noney damages in private
litigation under Title I X 1d. 1In contrast, under Title VII, an
enpl oyer may be |iable for noney danages, under certain
circunstances, for a supervisor’s harassnent of a subordinate

even w t hout noti ce. See Faragher v. City of Boca Raton, 524

US 775, 807 (1998). For this reason, we will specifically note
in this chapter if a case is based on Title VII.

| mportantly, for purposes of adm nistrative enforcenent of
Title I X and as a condition of receipt of federal financial
assistance — as well as in private actions for injunctive relief
-- if arecipient is aware, or should be aware, of sexual
harassnment, it nust take reasonable steps to elimnate the
harassnent, prevent its recurrence and, where appropriate, renmedy
the effects. See Departnent of Education’s Sexual Harassnent
Gui dance.

a. Identity of Harasser

1. Enpl oyees
Title I X prohi bits sexual harassnent by teachers or other
enpl oyees of the federally funded entity adm nistering an

education programor activity. Gebser v. Lago Vista Indep. Sch.

Dist., 524 U. S. 274 (1998) (school liable for noney damages in

private litigation under Title I X for teacher/student sex
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harassnent if school had actual know edge of the m sconduct and

was deliberately indifferent); Franklin v. Gsmnnett County Pub.

Sch., 503 U. S. 60 (1992)(coach/teacher sexual harassnent of high
school student actionable under Title IX).

2. Program participants

Title I X al so prohi bits sexual harassnment of one partici pant

by another participant in a program See Davis v. Mnroe County

Board of Education, 526 U S. 629 (fifth grade student’s cl ai m of

harassnment by classmate coul d be actionable under Title |IX).

b. Sane-sex harassment

Title I Xs prohibition of discrimnation on the basis of sex
can include protections agai nst sane-sex harassnent. The Suprene
Court has ruled that sane-sex sexual harassnent can constitute

discrimnation on the basis of sex under Title VII. See Oncal e

V. Sundowner O fshore Servs., et al, 523 U.S. 75 (1998) (male

enpl oyee’ s sexual harassnent clai magainst former enployer and
agai nst mal e supervisors and co-workers nmay be actionabl e under
Title VII). Simlarly, lower courts have held that Title IX
applies even if the participant and harasser are of the sanme sex.

Kinman v. Omaha Pub. Sch. Dist., 94 F. 3d 463 (8" Cir.

1996) (femal e student’s al |l egati on of sexual harassnent by fenale
teacher sufficient to raise claimunder Title | X); Doe v.

Petal uma County Sch. Dist., 949 F. Supp. 1415 (N.D. Cal.

1996) (femal e junior high school student’s allegation of sexual
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harassnment by ot her students, including both boys and girls,
sufficient to raise a claimunder Title |IX).

C. Gender Har assnent

VWhile it is clear that discrimnation in violation of Title
| X must be “on the basis of sex,” courts have held that
subj ecting an individual to sex stereotyping nmay constitute sex

discrimnation in appropriate circunstances. |In Price Witerhouse

v. Hopkins, 490 U S. 228, 250 (1989), a Title VIl case, the

plaintiff was denied partnership in an accounting firm due, in
part, to the attitudes of the senior partners who described her
as “macho” and advised her to wear makeup and jewelry and to
dress in nore femnine clothing. 1d. at 235. The Suprene Court
expl ai ned:

In the specific context of sex stereotyping, an

enpl oyer who acts on the basis of a belief that a wonan
cannot be aggressive, or that she nust not be, has
acted on the basis of gender... As for the |egal

rel evance of sex stereotyping, we are beyond the day
when an enpl oyer coul d eval uate enpl oyees by assum ng
or insisting that they match the stereotype associ ated
with their group, for in forbidding enployers to

di scri m nate agai nst individuals because of their sex,
Congress intended to strike at the spectrum of

di sparate treatnent of nen and wonen result from sex
st er eot ypes.

Id. at 250-51. (citations and internal quotations omtted).
Several circuit courts have al so addressed gender-based

harassnment on the basis of stereotyping. Hi ggins v. New Bal ance

Athletic Shoe, Inc., 194 F. 3d 252 (1t Cr. 1999)(Title VI1);

Galdieri-Anbrosini v. National Realty & Dev. Corp., 136 F. 3d
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276, 289 (2™ Cir. 1998)(Title VII)(*“Evidence of sexua
stereotypi ng may provi de proof that an enpl oynent decision or an

abusi ve environnent was based on gender.”)(citing Price

Wat er house, 490 U.S. at 250-51 (Title VI1); Lindahl v. Ar

France, 930 F. 2d 1434, 1439 (Title V1) (9" Cir. 1991); Sheehan

v. Purolator, Inc., 839 F. 2d 99, 106-77 (Title V1) (2

Cr.)(Kearse, J., dissenting, cert. denied, 488 U S. 891, 109

S.Ct. 226 (1988)). Since Title VIl legal theories are often used
by courts to evaluate Title I X clainms, sex stereotyping my
violate the Title I X prohibition of discrimnation on the basis
of sex. The fact that the harassnment was based on the perception
that the individual was not properly “manly” or “fem nine” nmay,
in appropriate circunstances, be the basis for a sex stereotyping
claimfiled under Title I X

d Of-prem ses n sconduct

Sexual harassnment may be prohibited even when it does not
occur on the program provider’s prem ses, as long as the off-
prem ses activity during which the sexual harassnent takes pl ace

relates to the covered educational program Crandell, D.O V.

New York Col |l ege of Osteopathic Med., 87 F. Supp. 2d 304

(S.D.N. Y. 2000) (of f-canmpus m sconduct actionable under Title I X
wher e harassnent occurred in clinic during the student’s paid
internship). Thus, harassnent that occurred off the prem ses of

an educati on program operated by a recipient of federal
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assi stance would be covered. For exanple, if a federally

assi sted museum conducted a | ecture series which included field
trips away fromthe nuseum harassnent that occurred on the field
trips would be covered.

e. Appropriate Renedi al Measures

Al t hough courts have not yet ruled on what neasures are
appropriate for a recipient to take to renmedy sex harassnent in a
context not involving an educational institution, the Departnent
of Education’ s Sexual Harassnment Cui dance provides a starting
point for analysis. |If an educational provider determ nes that
sexual harassnent has occurred, it should take reasonabl e,
tinmely, appropriate corrective action, including steps tailored
to the specific situation. Sexual Harassnent CGui dance at 66104 -
66106. For exanple, the provider nmay need to counsel, warn, or
take nore serious disciplinary action against the harasser, based
on the severity of the harassnment or any record of prior
I ncidents. Sexual Harassment Cuidance at 66104. |In sone
I nstances, it may be appropriate to further separate the harassed
partici pant and the harasser, or direct the harasser to have no
further contact with the participant. These corrective neasures
shoul d be designed to m nim ze, as nuch as possible, the burden
on the participant who was harassed. |1d.

In sone situations, a provider may be required to provide
ot her services to the participant who was harassed, if necessary

to address the effects of the harassnent. For instance, if an
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I nstructor gave a |ow grade to a partici pant because the
participant failed to respond to the teacher’s advances, the
provider may be required to nmake arrangenents for an independent
assessnent of the participant’s work and, if necessary, change
the grade accordingly, make arrangenents for the student to take
the course again with a different instructor, provide tutoring
and/ or counseling, or take other neasures that are appropriate
under the circunstances. 1d. |In addition, the provider wll

al so need to take steps to prevent the recurrence of harassnent
such as requiring the harasser to attend counseling, or even
training the entire staff to ensure that they understand what
types of conduct can cause sexual harassnent and that they know
how to respond. 1d. at 66105. Under appropriate circunstances,
the provider may find it necessary to termnate the harasser’s
enpl oynent .

Furthernore, a policy specifically prohibiting sexual
harassment and separate grievance procedures for viol ations of
that policy can help ensure that all participants, instructors,
enpl oyees, third parties, etc. understand the nature of sexual
harassnment and that the education program provider will not

tol erate such conduct. |[d.
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V. Procedural Requirenents for Conplying with Title I X

The procedures outlined in this chapter are based on those
provided in the Title I X cormon rule 65 F.R 52867 (88 _ .110 -
__.140). The procedural requirenents discussed in this chapter
are also codified in the Departnent of Education Title IX
i npl enenting regulations, 34 CF.R 8 106.4 - 106.9. \Were the
Title I X conmon rule differs fromthe Departnent of Education
regul ati on, we have so noted. %

A Assurances (8§ __.115)

An applicant for or recipient of federal financial
assi stance nmust submt a witten assurance to the funding agency
that it will operate all of its education prograns or activities
in conpliance with Title I X and the Title I X inplenenting
regul ati ons. The assurance nust be provided either at the
application stage or the award stage.® It is inportant to note
that by regulation this assurance nust contain | anguage t hat
commts the applicant or recipient to undertake whatever renedi al

action is necessary to elimnate any existing sex discrimnation

% The foll owi ng agencies also have Title | X regul ations
with simlar requirenents: The Departnent of Agriculture, 7
C.F.R part 15a; the Departnent of Energy, 10 C.F.R part 1040;
and the Departnent of Health and Human Services, 45 C F.R part
86.

% The Departnent of Education regulations differ slightly
by requiring an assurance each tinme an application is nmade. See
34 CF.R 8106.4(a).
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or to elimnate the effects of past discrimnation — whether
that discrimnation occurred prior to or subsequent to the
subm ssi on of the assurance.

Cenerally, the assurance obligates the applicant or
recipient to conply with Title I X for the period during which the
federal funding is extended. However, with respect to real
property provided to operate an education programor activity,

t he assurance obligates the recipient (or a subsequent
transferee) for the period during which the real property is used
to provide an education programor activity. Likewse, if the
federal funding consists of personal property such as conputers,
copiers, etc., the assurance renains in effect for the entire
time the recipient retains owership or possession of the
property.

The fundi ng agency is responsible for designating the form
of the assurance and the extent to which such assurances wll be
required of the applicant’s or recipient’s subgrantees,
contractors, subcontractors, transferees, or successors in
interest. However, the assurance nust include | anguage that
obligates the applicant or recipient to “conply with all federal
statutes relating to nondiscrimnation. These include but are
not limted to: Title I X of the Education Amendnents of 1972, as
anended (20 U. S.C. 81681-1683, 1685-1688).” The Suprene Court

has uphel d a fundi ng agency’s regulatory power to termnate a
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recipient’s federal financial assistance for failure to execute

an assurance of conpliance with Title X Gove Cty College v.

Bell, 465 U.S. at 574-575.

B. Self-evaluation (§ _.110)

Under the Departnent of Education’s Title I X regul ations,
educational institutions nust assess their current policies and
procedures to determ ne whether those policies and procedures
conply with Title I X and its inplenenting regulations wthin one
year after the Title I X regulations apply to them this is known
as “the self-evaluation requirement.” Educational institutions
that have already fulfilled the self-evaluation requirenents
under the Departnent of Education Title I X regulations, 34 CF. R
8106. 3(c), do not have to conduct a second self-eval uation under
the Title I X common rule. Thus, for exanple, if an educati onal
institution receives funds fromthe Departnent of Education and
has already done its self-evaluation under EDs Title I X rul e,
and, as a result of the Title I X cormmon rule, is now subject to
the Title I X regul ations of the General Services Adm nistration
and the Departnent of Interior fromwhich it also receives
assistance, the institution does not have to perform anot her
sel f-eval uation

It is inportant to note that the self-evaluation
requirenent in the Title I X comon rule applies only to

recipients that are educational institutions (i.e., elenentary
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and secondary schools, high schools, colleges, universities,
etc.) that receive federal financial assistance. It does not
apply to other educational progranms and activities. For exanple,
a prison that receives federal funds fromthe Departnent of
Justice to adm nister a vocational training programis not
subject to this regulatory requirenent.

An educational institution nust evaluate its current
policies and procedures as they affect the adm ssion of students,
treatnent of students, and enpl oynent of both academ c and non-
academ c personnel working in connection with the provider’s
education programor activity. To the extent these policies and
procedures do not conply with the requirenents of Title I X, the
provider must: 1) nodify the policies and procedures to bring
theminto conpliance, and 2) take appropriate steps to renedy any
discrimnation that resulted fromthese practices. Further, an
educational institution nust keep records docunenting the
eval uation and any required nodifications for at |east three
years and nust be able to provide these docunents to the funding
agency upon request.

C. Di ssenmination of Policy (8 _ .140)

Title I X requires all recipients to regularly and
consistently notify the public — i.e., participants, enployees,

applicants, etc. — that they do not discrimnate on the basis of

sex in the educational programs or activities that they operate.
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Wil e the fundi ng agency can determ ne the specific information
to be contained in the notification, at a mninmmthe notice nust
state that the protection against sex discrimnation also applies
to enploynment in and admi ssion to the program® and that any
questions regarding the application of Title | X can be referred
to the recipient’s designated Title | X coordinator or to the
fundi ng agency.

The recipient nmust issue this notice within ninety days of
the effective date of the Title I X inplenenting regulations or
Wi thin ninety days of the date that the Title I X regul ati ons
apply to the recipient — whichever is |ater. The reci pi ent nust
publish this notice in any recipient-operated newspapers and
magazi nes® or in the recipient’s student and alumi publicati ons,
and by letter or nenorandumto participants and enpl oyees. After
the initial publication, all nenoranda, bulletins, catal ogs, and
applications nust contain a simlar notice. A recipient should
make sure that this policy is widely distributed and easily

under st ood.

% This does not apply to recipients that are exenpted from
the adm ssions provisions in Subpart C of the Title IX
regul ations — e.g., private undergraduate institutions and
mlitary schools. 34 C F.R 8106.9(a).

% The Departnent of Education regul ations require that the
notice also be published in | ocal newspapers. 34 C F. R
8106.9(2)(i). The Title I X conmon rul e does not include this
requi renent.
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D. Designation of Title I X Coordinator (8 _ .135(a))

Reci pi ents nust designate at | east one enpl oyee to serve as
a Title I X coordinator. This individual is responsible for
coordinating the recipient’s efforts to conply with and carry out
its responsibilities under Title I X and its inplenenting
regul ations, including the investigation of any Title I X
conpl ai nts against the recipient. The coordinator’s nane,
address, and phone nunber nust be conmunicated to all applicants,
participants, and enpl oyees.

E. Adoption of Gievance Procedures (8 _ .135(b))

One of the inportant aspects of Title I X and its
i npl ementing regulations is their requirenent that recipients
adopt and publish internal grievance procedures to pronptly and
equitably resolve conplaints alleging discrimnation on the basis
of sex. The responsibility lies with the recipient to establish
and nmai ntain a nmechani sm whereby program partici pants and
enpl oyees nay seek to redress illegal sex discrimnation and
whereby the recipient may continually be apprized of and eval uate
possi bl e discrimnatory policies and procedures and devel op
strategies to correct discrimnation. Although Title I X does not
specify a structure for the inplenentation of a grievance
procedure, the U S. Departnent of Education has suggested sone of
t he basic conponents of an effective Title | X grievance procedure

in a manual that it has issued on this topic. See Title IX
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Gi evance Procedures: An Introductory Manual, U S. Departnent of
Education, Ofice for Cvil R ghts (1987).

It is inportant to note that there is no private right of
action for damages in the courts for a recipient’s failure to
promul gate a grievance procedure under Title I X. Courts have
held that failure to neet this requirenent, by itself, does not

anmount to discrimnation on the basis of sex. Gebser v. Lago

Vista Sch. Dist., 524 U S. 274, 292 (1998), Seanons v. Snow, 84

F. 3d 1226 (10" Cir. 1996).

Despite the |ack of a private right of action in the courts
concerning the lack of a grievance procedure, the requirenent to
establish a pronpt and equitable grievance procedure can be
enforced adm nistratively by the funding agency. The Suprene
Court has specifically affirnmed the Departnent of Education’s
authority to admnistratively enforce this regul atory

requi renent. Gebser, 524 U. S. at 292.
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VI. Federal Funding Agency Methods to Eval uate Conpliance

The federal agency providing the financial assistance is
primarily responsible for enforcing Title IX as it applies to its
reci pients. Agencies have several nechanisns available to
eval uate whether recipients are in conpliance with Title I X, and
additional neans to enforce or obtain conpliance should a
recipient's practices be found | acking. Evaluation nechani sns,
di scussed bel ow, include pre-award revi ews, post-award conpli ance
reviews, and investigations of conplaints. Because Title I X was
patterned after Title VI, the Title I X common rul e incorporated
by reference the enforcenent procedures set forth in the Title VI
regul ations. 65 Fed. Reg. 52858, 52860 (2000). Accordingly,
this section references Title VI cases as well as the Title VI
Coordi nati on Regul ations and the “Quidelines for the Enforcenent
of Title VI, Gvil R ghts Act of 1964,” (the “Title VI
Guidelines”). See 28 CF.R 88 42.101-42.412 and 28 CF.R §
50.3. The Assistant Attorney Ceneral for Cvil Rights in a
January 28, 1999 docunent entitled: Policy Guidance Docunent:
Enforcenent of Title VI of the Cvil R ghts Act of 1964 and

Rel ated Statutes in Block G ant-Type Prograns® relied on the

% Thi s docunment was issued pursuant to the Assistant
Attorney Ceneral authority under Executive Order 12250. This
Order charges the Attorney General with with the responsibility
for ensuring for the consistent and effective inplenentation of
various |aws prohibiting discrimnatory practices in federal
prograns and prograns receiving federal financial assistance,
including Title I X anong other statutes. The Attorney General’s
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Title VI Coordination Regulations for the guidance provided and
specifically stated:

Thi s docunent was drafted specifically with
reference to enforcenent of Title VI, 42

U S.C. 8§ 2000d, et seq., which prohibits

di scrimnation on the basis of race, color,
and national origin in all Federal prograns
recei ving Federal financial assistance.
However, the principles set forth are equally
applicable to Title I X of the Education
Amendnents of 1972, 20 U.S.C. § 1681, et
seq., Wwhich prohibits discrimnation on the
basis of sex in education prograns receiving
Federal financial assistance; the federally
assi sted aspects of Section 504 of the
Rehabilitation Act of 1973, 29 U S.C. § 794,
whi ch prohibits discrimnation on the basis
of disability in both federally assisted and
federally conducted prograns; and vari ous
fund-granting statutes that contain
prohi bi ti ons agai nst discrimnation.

Note 1, January 28, 1999 Cui dance Docunent

It is inportant to renmenber that the standard for an agency
to determine whether a recipient has violated Title I X differs
fromthe higher liability standard of proof that nust be net in a
court action before nonetary damages are awarded. Recipients
have an affirmative duty to correct Title I X violations even if
no nonetary damages woul d be awarded because of the violation.
As the Supreme Court noted in Gebser, federal agencies have the
power to “promul gate and enforce requirenents that effectuate

[Title I X s] nondiscrimnation nmandate,” even in circunstances

authority under the Executive Order, except for the approval of
regul ati ons, was del egated to the Assistant Attorney General for
Cvil Rights. 28 CF.R 80.51.
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that would not give rise to a claimfor noney damages. Gebser,
524 U.S. at 292. Moreover, it is the position of the Departnent
of Justice that the standards an agency follows in finding a
viol ati on and seeking voluntary corrective action also would
apply to private actions for injunctive and other equitable (as
opposed to nonetary) relief. See brief of the United States as

Am cus Curiae in Davis v. Monroe County.

A. Pr e- Award Procedures

Agenci es shoul d endeavor to ensure that awards of federal
financi al assistance are only granted to entities that adhere to
t he substantive nondi scrimnation mandates of Title I X and ot her
nondi scri m nation | aws.

1. Assurances of Compliance

The Title I X comon rul e provides as foll ows:

Either at the application stage or the award stage, Federal
agenci es must ensure that applications for Federal financial
assi stance contain, be acconpani ed by, or be covered by a
specifically identified assurance fromthe applicant or

reci pient, satisfactory to the designated agency official,

t hat each education program or activity operated by the
applicant or recipient and to which these Title I X

regul ations apply will be operated in conpliance with these
Title I X regul ati ons.

65 Fed. Reg. 52867 §_.115. Regulations requiring applicants to
execute an assurance of conpliance as a condition for receiving

assi stance are valid. Gove Cty College, 465 U S. at 574-575

(Title I X assurances); Grdner v. Al abama, 385 F.2d 804 (5th Cr.

1967), cert. denied, 389 U S. 1046 (1968) (Title VI assurances).
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If an applicant refuses to sign a required assurance, the agency
may deny assi stance only after providing notice of the
nonconpl i ance, an opportunity for a hearing, and other statutory
procedures. 42 U S.C. 8§ 2000d-1; 28 CF.R 8 50.3 Il.A. 1.
However, the agency need not prove actual discrimnation at the
adm ni strative hearing, but only that the applicant refused to
sign an assurance of conpliance with Title I X (or simlar

nondi scrimnation laws). Gove Cty College, 465 U. S. at 575.

Assurances serve two inportant purposes: they rem nd prospective
reci pients of their nondi scrimnation obligations, and they
provide a basis for the federal governnent to sue to enforce

conpliance with these assurances. See United States v. Marion

County Sch. Dist., 625 F.2d 607, 609, 612-13 (5th Cr.), reh'g

deni ed, 629 F.2d 1350 (5th Gr. 1980), cert. denied, 451 U S. 910

(1981).9%

2. Deferral of the Decision Wether to G ant

Assi st ance

The Title VI Guidelines specifically state that agenci es may
def er assistance decisions: “In sone instances ... it is legally
perm ssible tenporarily to defer action on an application for
assi stance, pending initiation and conpletion of [statutory

remedi al] procedures — including attenpts to secure voluntary

% See Chapter VI, Section A for a detail ed discussion of
assurances of conpliance with Title I X
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conpliance wwth title VI" (or Title IX). 28 CF.R 8 50.3 |.A
Thus, deferral may occur while negotiations are ongoing to
special condition the award, during the pendency of a lawsuit to
obtain relief, or during proceedings ained at refusing to grant
t he requested assi stance.®

This interpretation is a reasonable, and even necessary,
application of the statutory renedial schenme. The congressional
authorization to obtain relief pre-award would be sharply
reduced, if not rendered a near nullity, if agencies could not
post pone the assi stance decision while spending the tinme needed
to conduct a full and fair investigation and while seeking
appropriate relief. Furthernore, the Attorney CGeneral's

admnistrative interpretation is entitled to deference. See,

® The Title VI Quidelines distinguish between the
applicability of an agency's deferral authority for initial or
one-tinme awards versus continuing, periodic awards. The Title Vi
Gui del i nes state that agencies have deferral authority with
regard to "applications for one-tine or noncontinuing assistance
and initial applications for new or existing prograns of
continuing assistance." 28 CF.R 8 50.3 1I.A In contrast, if
an application for funds has been approved and a recipient is
entitled to "future, periodic paynents,” or if "assistance is
given wi thout formal application pursuant to statutory direction
or authorization," distribution of funds nmay not be deferred or
wi thheld unless all the Title VI statutory procedures for a
term nation of funds are followed. 1d. 11.B.

The Title VI CGuidelines do not specify what nay constitute
"abnormal " or exceptional circunstances to warrant deferral of a
continuing grant. In these renewal or continuation situations,
the Title VI Guidelines indicate that an assurance of conpliance
or a nondiscrimnation plan may be required prior to continuing
t he payout of funds.
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e.g., Chevron U.S.A. v. Natural Resources Defense Council, Inc.,

467 U.S. 837, 842-45 (1984). 100

The Title VI CGuidelines recoomend that agenci es adopt a
fl exi bl e, case-by-case approach in assessing when deferral is
appropriate, and consider the nature of the potenti al

nonconpl i ance problem \Were an assistance application is

100 Subsequent to the adoption of Title VI, Congress on at
| east two occasions has refused to prohibit agencies from
exercising pre-award deferral authority. 1In 1966, in considering
the El enmentary and Secondary Education Amendnents of 1966, the
House adopted a provision that effectively would have prohibited
pre-award deferrals of certain education grants by the Departnent
of Health, Education, and Welfare. The anmendnent, offered by
Representative Fountain, provided that no deferral could occur
unl ess and until there was a formal finding, after opportunity
for hearing, that the applicant was violating Title VI. 112
Cong. Rec. 25,573 (1966). Representative Fountain argued that a
deferral was the sane as a refusal, and accordingly that
deferrals should be subject to the sanme hearing procedure
required to refuse or term nate assistance. 1d. at 25,573-74.
I n opposition, Representative Celler argued that the amendnent
woul d preclude HEW from obtai ning pre-award relief since the
award procedure woul d be conpleted before the Title VI hearing
could be held. 1d. at 25,575. During the debate, Rep. Celler
noted that HEWwas acting pursuant to the directives set out in
the Title VI Quidelines. 1d. The Senate version did not include
any limtation on deferrals. |In conference, the prohibition was
del eted and replaced with a durational/procedural limtation on
certain HEWdeferral s. Conf. Rep. No. 2309, 89th Cong., 2d
Sess. (1966), reprinted in 1966 U S.C.C. A N 3896. Codified at
42 U. S.C. 8§ 2000d-5. Again in 1976, in adopting the Education
Amendnent s of 1976, Congress inposed a durational/procedural
limtation on HEWdeferral authority, codified at 20 U S. C
1232i (b), but rejected a House passed anmendnent effectively
prohi biting specified HEWdeferrals. 122 Cong. Rec. 13411-13416;
H R Conf. Rep. No. 1701, 94th Cong., 1st Sess. 242-43 (1976),
reprinted in 1976 U . S.C.C. A N. 4943-44. This post-adoption
| egi sl ative history buttresses the conclusion that deferrals are
an appropriate application of the pre-award renedial authority
granted agenci es by Congress. See Board of Pub. Instruction of
Pal m Beach County, Fla. v. Cohen, 413 F.2d 1201 (5th Cr. 1969).
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i nadequate on its face, such as when the applicant has failed to
provi de an assurance or other material required by the agency,

"t he agency head should defer action on the application pending
pronpt initiation and conpletion of [statutory renedial]
procedures.” 28 CF.R 8 50.3 Il.A 1 (enphasis added). Were the
application is adequate on its face but there are "reasonabl e
grounds" for believing that the applicant is not conplying with
[Title I X], "the agency head nay defer action on the application
pendi ng pronpt initiation and conpletion of [statutory renedial]
procedures.” 1d. Il1.A 2 (enphasis added). !

When action on an assistance application is deferred,
remedi al efforts "should be conducted wi thout delay and conpl eted
as soon as possible.” I1d. I.A Agencies should al so be
cogni zant of the time involved in a deferral to ensure that a

deferral does not becone "tantamount to a final refusal to grant

101 The Title VI Guidelines note that deferral nmay be nore
appropriate where it will be difficult during the life of the
grant to obtain conpliance, e.qg., where the application is for
nonconti nui ng assi stance. On the other hand, deferral nay be
| ess appropriate where full conpliance nay be achi eved during the
life of the grant, e.qg., where the application is for a program
of continuing assistance. Wuere the grant of assistance is not
deferred despite a concern about nonconpliance, the Title VI
GQui del i nes advi se t hat

t he applicant should be given pronpt notice of the asserted
nonconpl i ance; funds shoul d be paid out for short periods
only, with no long-termcomm tnent of assistance given; and
t he applicant advised that acceptance of the funds carries
an enforceabl e obligation of nondiscrimnation and the risk
of invocation of severe sanctions, if nonconpliance in fact
is found. Id. II.A 2.
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assistance."” 1d. Il.C The agency should not conpletely rule out
deferrals where time is of the essence in granting the

assi stance, but should consider special neasures that may be
taken to seek expedited relief (e.qg., by referring the matter to
the Departnent of Justice to file suit for interiminjunctive
relief).

3. Pre- Award Authority of Recipients vis-a-vis

Subr eci pi ent's

The Title VI Guidelines provide that the "sane [ pre-award]
rules and procedures would apply" where a federal assistance
recipient is granted discretionary authority to di spense the
assi stance to subrecipients. 1d. 111

[ T] he Federal Agency should instruct the approving
agency -- typically a State agency -- to defer
approval or refuse to grant funds, in individual
cases in which such action would be taken by the
original granting agency itself . . . . Provision
shoul d be nade for appropriate notice of such
action to the Federal agency which retains
responsibility for conpliance with [Title IX
conpl i ance] procedures.

Id.
Thus, the Title VI CGuidelines support federal agencies requiring
t hat recipients/subgrantors obtain assurances of conpliance from
subreci pi ents. 2 \Wien the recipient receives information pre-

award that indicates nonconpliance by an applicant for a

2 1'n the alternative, a federal agency nmay obtain
assurances directly fromsubrecipients, if it so chooses.
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subgrant, recipients may defer neking the grant decision, may
seek a voluntary resolution and, if no settlenent is reached,
(after conplying with statutory procedural requirenents), nmay
refuse to award assi stance.

4, Data Col |l ecti on

Section 42.406(d) of the Title VI Coordination Regul ati ons
lists the types of data that should be submtted to and revi ewed
by federal agencies prior to granting funds. |In addition to
submtting an assurance that it will conpile and maintain records
as required, an applicant should provide: (1) notice of al
| awsuits (and, for recipients, conplaints) filed against it;

(2) a description of assistance applications that it has pending
i n other agencies and of other federal assistance being provided;
(3) a description of any civil rights conpliance reviews of the
applicant during the preceding two years; and (4) a statenent as
to whet her the applicant has been found in nonconpliance with any
relevant civil rights requirenents. [d.

The Title I X Common Rul e incorporates agencies’ Title VI
procedures, as each agency participating in the comon rule has

its own provision adopting the Title VI procedures. ! See, e.aq.

103 As discussed earlier, the Title I X Cormon Rule and this
Manual do not cover the Departnent of Education and its
reci pients, which have | ong been subject to the Departnent of
Education’s Title I X regul ati ons and gui dance. Nor are preaward
reviews and related requirenents del egable to the Departnent of
Educati on absent its consent.
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28 CF.R 854.605 (Departnent of Justice); 15 C.F. R 88a. 605
(Departnent of Commrerce); 22 C.F.R 8146. 605 (Departnent of
State); 29 CF. R 836.610 (Departnment of Labor); 32 C F. R
8196. 605 (Departnent of Defense). DQJ's Title VI Coordinating
Regul ations require that agencies "shall make [a] witten
determ nation as to whether the applicant is in conpliance with
Title VI." 28 CF.R § 42.407(b). \Where a determ nati on cannot
be made fromthe submtted data, the agency shall require the
subm ssion of additional information and take other steps
necessary for making a conpliance determ nation, which could

i ncl ude communi cating with | ocal governnment officials or
comuni ty organi zations and/ or conducting field reviews. |1d.

5. Recomrendati ons Concerni ng Pre-award Revi ews

It is recommended that agencies inplenent an internal
screeni ng process whereby agency officials are notified of
potential assistance grants and are provided the opportunity to
raise a "red flag" or concern about the potential grant
recipient.? |f |[imted resources are a problem agencies should
devel op a systemto target a significant proportion of assistance

appl i cations. %

104 A further refinenent would invol ve agencies sharing their
lists of potential grantees with other agencies, as appropriate.

105 For exanple, pre-award reviews woul d not be necessary for

applications that are unlikely to be funded for programmtic
reasons.
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As part of the Departnent of Justice's oversight and
coordinating function, each agency should submt to the
Department, as part of its annual inplenentation plan, any

targeting procedures that are adopted.
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B. Post - Awar d Conpl i ance Revi ews?'0®

Federal agencies are required to naintain an effective
program of post-award conpliance reviews. % Federal agency
Title VI regulations, which are incorporated into Title IX
regul ations, % reiterate this requirenment. Conpliance reviews
can be large and conplex, or nore limted in scope.

1. Sel ection of Targets and Scope of Compli ance

Revi ew
Federal agencies have broad discretion in determ ning which
reci pients and subrecipients to target for conpliance reviews.

However, this discretion is not unfettered. In United States v.

Harris Methodist Fort Worth, 970 F.2d 94 (5th Cr. 1992), the

Fifth Crcuit found that a Title VI conpliance reviewinvolves an

adm ni strative search and, therefore, Fourth Anendnent

106 post-award reviews may be limted to a "desk audit,"”
i.e., a review of docunmentation submtted by the recipient, or
may involve an on-site review. |In either case, an agency wl|
dermand t he production of or access to records, and this
di scussion addresses the |imts on an agency's demand for such
records.

107 See Title VI Coordination Regulations, 28 CF.R §
42.407(c).

108 Fach federal agency participating in the Title I X conmon
rul e published a provision adopting the Title VI procedures.
See, e.q., Departnent of Education Title I X regulation at 28
C.F. R 854.605.

109 See, e.q., Departnment of Justice Title VI Regul ations, 28
C.F.R § 42.107(a).
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requi renents for “reasonabl eness” of a search are applicable.
The Court considered three factors: (1) whether the proposed
search is authorized by statute; (2) whether the proposed search
is properly limted in scope; and (3) how the adm nistrative
agency designated the target of the search. [d. at 101; United

States v. New Orleans Pub. Serv. (NOPSI I11), 723 F.2d 422 (5th

Cir.) rehearing en banc denied, 734 F.2d 226 (5th Gr. 1984)

(E. O 11246 conpliance review unreasonable) (citing United States

V. Mssissippi Power & Light Co., 638 F.2d 899 (5th Cir. 1981));

and First Al abama Bank of Mntgonery, N. A., v. Donovan, 692 F.2d

714, 721 (11th Gr. 1982) (Exec. Order No. 11246 conpliance

revi ew reasonabl e); But see Marshall v. Barlows Inc., 436 U.S.

307 (1978). 110

The Harris Court suggested that selection of a target for a
conpliance review wil|l be reasonable if it is based either on (1)
specific evidence of an existing violation, (2) a show ng that
"reasonabl e legislative or adm nistrative standards for
conducting an . . . inspection are satisfied with respect to a
particul ar [establishnment],” or (3) a showing that the search is

"pursuant to an adm nistrative plan containing specific neutral

110 As nmentioned above, it is assuned that the first two
factors can be established. First, that the access provision is
an appropriate exercise of agency authority to issue regul ations
consistent with the statute. Second, it is assuned that any data
sought will be relevant to an eval uation of whether the
reci pient's enpl oynent practices or delivery of services are
di scrimnatory.
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criteria." Harris Methodist, 970 F.2d at 101 (internal citations

omtted); NOPSI 111, 723 F.2d at 425.

In Harris Methodist, the court rejected the Departnent of

Heal th and Human Services’ (HHS ) attenpts to gain access to
records, including a vast array of records associated with
confidential, physician peer review evaluations, as part of a
conpliance review of the hospital. The court held that signing
an assurance gives consent “only to searches that conport with
constitutional standards of reasonableness.” 970 F.2d at 100.
Where the proposed conpliance review was not subjected to
managenent revi ew and not based upon consideration of a
managenent plan or objective criteria, the court of appeals
agreed that the HHS official acted “arbitrarily and w thout an
adm nistrative plan containing neutral criteria.” Id. at 103.

Thus, agencies are cautioned that they should not sel ect
targets randomy for conpliance reviews but, rather, they shoul d
base their decisions on neutral criteria or evidence of a
violation. A credible conplaint can serve as specific evidence
suggesting a violation that could trigger a conpliance review

I n devel oping targets for conpliance revi ews, agencies my

wi sh to take into consideration the follow ng:

> | ssues targeted in the agency’s strategic plan, if
any,
> | ssues frequently identified as problens faced by

a particular recipient’s program beneficiaries;
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> CGeogr aphi cal areas the agency w shes to target
because of the many known probl ens beneficiaries
are experiencing or because the agency has not had
a “presence” there for sone tineg;

> | ssues raised in a conplaint or identified during
a conplaint investigation that could not be
covered within the scope of the conpl aint
i nvestigation;

> Problenms identified to the agency by comunity
or gani zati ons or advocacy groups that cite actual
i ncidents to support their concerns;

> Problenms identified to the agency by its bl ock
grant recipients; ! and

> Problens identified to the agency by ot her
federal, State, or local civil rights agencies.

Apart fromconplying with the standards outlined above, it
is recommended that a decision to conduct a conpliance review be
set forth in witing and approved by senior civil rights
managenent. An agency nmay be required to show that it has
selected its targets for conpliance reviews in an objective,
reasonabl e manner. A contenporaneous, witten record that
reflects the factors considered will aid in refuting all egations

of bias or inproper targeting of a recipient. See NOPSI 111, 723

F.2d at 428. The witten record should identify any regul ati ons
or internal guidance that set forth criteria for selection of

targets for conpliance reviews, and explain how such criteria are

111 An agency nmay wi sh to consider involving the block grant
recipient (generally, a State agency) in the conpliance review
and in any subsequent negotiations to resolve identified
vi ol ati ons.
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met .

2. Procedures for Conpliance Revi ews

Agency Title VI regulations (incorporated into Title I X
regul ations) are silent as to procedures for conducting
conpliance reviews, although, as discussed, the Title Vi
Coordi nati on Regul ati ons provi de general guidance as to the types
of information to solicit. Federal agencies granting federal
financial assistance are required to "establish and nmaintain an
ef fective program of post-approval conpliance reviews" of
recipients to ensure that the recipients are conplying with the
requirenents of Title VI. 28 C.F.R 8 42.407(a). Related to the
reviews thenselves, recipients should be required to submt
periodic conpliance reports to the agenci es and, where
appropriate, conduct field reviews of a representative nunber of
maj or recipients. Finally, the Title VI Coordination Regul ations
recommend that agencies consider incorporating a Title VI
conponent into general programreviews and audits. 28 CF.R 8§

42.407(c)(1).*2 These Title VI requirenents are applicable to

Hz "A'l Federal staff determnations of Title VI, (as well
as Title I X) conpliance shall be nmade by, or be subject to the
review of, the agency's civil rights office." 28 CF.R 8§
42.407(a). Were regional or area offices of federal agencies
have responsibility for approving applications or specific

projects, the agency shall "include personnel having Title VI
review responsibility on the staffs" of these offices. These
personnel will conduct the post-approval conpliance reviews. |d.

In this era of downsizing, it is understood that not al
field offices will have Title I X staff. This elenment of review,

-128-



Title I X as wel |.

Results of post-approval reviews by the federal agencies
should be in witing and include specific findings of fact and
recommendations. The determ nation by the federal agency of the
recipient's conpliance status shall be nmade as pronptly as
possible. 28 CF.R 8§ 42.407(c).

C. Conpl ai nt s

The Title VI Coordination Regulations require that federal
agenci es establish procedures for the "pronpt processing and
di sposition"” of conplaints of discrimnation in federally funded
prograns. 28 C.F.R 8 42.408(a). Agency regulations with
respect to procedures for the investigation of conplaints of
discrimnatory practices, however, are typically brief, and |ack
details as to the manner or tinme table for such inquiry. See,
e.g., 28 CF.R 8§ 42.107; 32 CF.R 8 195.8. GCenerally, by
regul ation, an agency will allow conplainants 180 days to file a
conpl ai nt, although the agency nmay exercise its discretion and
accept a conplaint filed later intinme. See, e.q., 28 CF.R
8§ 42.107(b). An agency is not obliged to investigate a conpl ai nt
that is frivol ous, has no apparent nerit, or where other good
cause is present, such as a pending law suit. An investigation

customarily will include interviews of the conplainant, the

however, should be conducted and reviewed by experienced Title I X
personnel, whether as a full tine or collateral duty, and whether
or not as nenbers of the office in issue.
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recipient's staff, and other w tnesses; a review of the
recipient's pertinent records, and consideration of the evidence
gat hered and defenses asserted. |If the agency finds no violation
after an investigation, it nmust notify, in witing, the recipient
and the conpl ainant, of this decision. See, e.qg., 28 CF. R

8§ 42.107(d)(2). |If the agency believes there is adequate

evi dence to support a finding of nonconpliance, the first course
of action for the agency is to seek voluntary conpliance by the
recipient. See, e.qg., 28 CF.R 8§ 42.107(d)(1). If the agency
concludes that the matter cannot be resolved through voluntary
negoti ati ons, the agency nust nake a formal finding of
nonconpl i ance and seek enforcenent, either through judicial
action or adm nistrative fund suspensi on.

I f an agency receives a conplaint that is not wwthin its
jurisdiction, the agency should consider whether the matter may
be referred to another federal agency that has or may have
jurisdiction, or to a State agency to address the matter. 28
C.F.R 8§ 42.408(a)-(b). If arecipient is required or permtted
by a federal agency to process Title I X conplaints, such as under
certain block grant prograns, the federal agency must ascertain
whet her the recipient’s procedures for processing conplaints are
adequate. In such instances, the Title VI Coordination
Regul ations, which agencies with Title I X responsibilities can

| ook to for guidance, require that the federal agency obtain a
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witten report of each conplaint and investigation processed by
the recipient, and retain oversight responsibility regarding the
i nvestigation and di sposition of each conplaint. 28 CF.R 8§
42.408(c).

Where an agency receives a conplaint about a recipient that
is funded by nore than one federal agency, the funding agency may
avoi d duplicative conpliance and enforcenent procedures by
sharing or del egating conpliance information and enforcenent
responsibilities. Section 1-207 of Executive Order 12250
aut hori zes the Attorney CGeneral to initiate cooperative prograns
and agreenents between federal agencies to pronpbte the effective

enforcenent of, inter alia, Title VI and | X See also, 28 C. F. R

88 42.401-415.

Many agencies that fund entities that operate educational
prograns or activities have Title VI del egation agreenents with
t he Departnent of Education (ED). However, only two of these
agenci es, the National Aeronautics and Space Adm ni stration and
the Environnental Protection Agency, have Title | X del egation
agreenents with ED. Del egation Agreenents help to avoid
duplicative enforcenent efforts since they give to | ead agencies
responsibilities for conducting investigations when nore than one
agency has jurisdiction over a case. The Coordinati on and Revi ew
Section of the Cvil Rights Division is currently devel oping a

conprehensive Title I X and Title VI interagency Del egation
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Agreenent to include the remaining federal agencies that do not
have Title | X del egati on agreenents.

Finally, the Title VI Coordination Regulations require that
each federal agency, (and recipients that process Title VI
conplaints), maintain a log of conplaints received. 28 CF. R
8§ 42.408(d). The log shall include the follow ng: the sex of the
conplainant, the identity of the recipient, the nature of the
conplaint, the date the conplaint was filed, the investigation
conpleted, the date and nature of the disposition, and ot her

pertinent information.
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VII. Federal Funding Agency Methods to Enforce Conpliance

Agency staff should renenber that the primary neans of
enforcing conpliance with Title I X is through voluntary
agreenents with the recipients, and that fund suspension or
termnation is a neans of last resort.!® This approach is set
forth in the statute, is a reflection of congressional intent,
and is recognized by the courts. See 42 U S.C. §8 2000d-1; Board

of Pub. Instruction of Taylor County, Fla. v. Finch, 414 F.2d

1068, 1075 n.11 (5th Gr. 1969) (citing 110 Cong. Rec. 7062
(1964) (Statenent of Sen. Pastore)). Accordingly, if an agency
believes an applicant is violating Title I X, the agency has three
potential renedies:

(1) resolution of the nonconpliance (or potenti al
nonconpl i ance) "by voluntary nmeans" by entering into an agreenent
wi th the applicant, which becomes a condition of the assistance
agreenent; or

(2) where voluntary conpliance efforts are unsuccessful, a
refusal to grant or continue the assistance; or

(3) where voluntary conpliance efforts are unsuccessful,
referral of the violation to the Departnent of Justice for
judicial action. 42 U. S.C. § 2000d-1. 1In addition, agencies nmay

defer the decision whether to grant the assistance pendi ng

113 The di scussion herein applies primarily to post-award
enforcenent. Subsections address the extent to whi ch enforcenent
may vary in a pre-award context.
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conpletion of a Title I X investigation, negotiations, or other
action to obtain renedial relief.!

A Efforts to Achieve Voluntary Compli ance

Under Title I X, before an agency initiates adm nistrative or
judicial proceedings to conpel conpliance, it nust attenpt to
obtain voluntary conpliance froma recipient.

Conpl i ance with any requirenent adopted pursuant to

this section may be effected (1) by the term nation of

or refusal to grant or to continue assistance under

such programor activity to any recipient . . . or (2)

by any other means authorized by |aw. Provided,

however, that no such action shall be taken until the

departnent or agency concerned . . . has determ ned

t hat conpliance cannot be secured by voluntary neans.

42 U.S.C. § 2000d-1 (enphasis in original); see Al abama NAACP

State Conference of Branches v. Wallace, 269 F. Supp. 346, 351

(MD. Ala. 1967) (voluntary conpliance is to be effectuated if
possible). Both the Title VI Coordination Regul ations and the
Title VI CGuidelines urge agencies to seek voluntary conpliance

bef ore, and throughout, the adm nistrative or judicial process.?®

14 1'n considering options for enforcenent, agencies should
consult the Title VI Quidelines. 28 C.F.R § 50.3.

115 Agencies are strongly encouraged to nmake use of
alternative dispute resolution (ADR), whenever appropriate. Both
the President and the Attorney CGeneral have encouraged the use of
alternative dispute resolution in matters that are the subject of
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See 28 CF.R 8 42.411(a) ("Effective enforcenent of Title Vi
requi res that agencies take pronpt action to achieve voluntary
conpliance in all instances in which nonconpliance is found.");
28 CF.R §8 50.31.C

Title VI requires that a concerted effort be nmade to

per suade any nonconplying applicant or recipient voluntarily

to comply with Title VI. Efforts to secure voluntary

conpl i ance shoul d be undertaken at the outset in every

nonconpl i ance situation and shoul d be pursued through each
stage of enforcenent action. Simlarly, when an applicant
fails to file an adequate assurance or apparently breaches
its terns, notice should be pronptly given of the nature of

t he nonconpliance problem and of the possible consequences

thereof, and an inmediate effort made to secure voluntary

conpliance. 1d.

An agency is not required to make formal findings of
nonconpliance with Title | X before undertaking negotiations or
reaching a voluntary agreenent to end all eged discrimnatory
practices. However, there nust be a basis for an agency and
recipient to enter into such a voluntary agreenent (e.dg.,
identification of alleged discrimnatory practices, even if the
parties do not agree as to the extent of such practices).® 1In

addi tion, throughout the negotiation process, agencies should be

civil litigation. See Executive Order 12988 and Attorney General
Order OBD 1160.1. The Adm nistrative D spute Resol ution Act of
1996 aut horizes the use of ADR to resolve adm nistrative

di sputes. 5 U.S.C. 8§ 571 et seq.). ADR can consist of anything
fromthe use of a neutral third party or nediator to informally
resolving a matter w thout conpleting a full investigation.

116 \Where voluntary conpliance is achi eved, the agreenent
must be in witing and specify the action necessary for the
correction of Title VI or Title I X deficiencies. 28 C. F. R
§ 42.411(b).
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prepared with sufficient evidence to support adm nistrative or
judicial enforcenment should voluntary negotiations fail.

An agency nust balance its duty to permt infornal
resol ution of findings of nonconpliance against its duty to
effectuate, w thout undue delay, the national policy prohibiting
conti nued assistance to prograns or activities which
discrimnate. Efforts to obtain voluntary conpliance should
continue throughout the process, but should not be allowed to
becone a device to avoid conpliance.!” Once an area of
nonconpliance is identified, an agency is required to enforce
Title I X

1. Vol untary Compliance at the Pre- Award St age

a. Speci al Condi tions

As is done post-award, agencies may obtain conpliance "by
voluntary neans" in the pre-award context by entering into an
agreenent with the applicant that enjoins the applicant from
taki ng specified actions, requires that specified renedial
actions be taken, and/or provides for other appropriate relief.

The terns of the agreenent becone effective once the assistance

17 Although Title VI (and, thus, Title I X), do not provide
a specific limt to the tinme period within which voluntary
conpliance may be sought, it is clear that a request for
voluntary conpliance, if not followed by responsive action on the
part of the institution wthin a reasonable tine, does not
relieve the agency of the responsibility to enforce Title | X by
one of the two alternative nmeans contenplated by the statute. A
consistent failure to do so is a dereliction of duty revi ewable
inthe courts. 28 CF. R § 42.411(b).
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is granted, and typically are attached as a special condition to
t he assi stance agreenent. Three issues arise by exercise of the
vol untary conpliance authority at the pre-award stage: what is
the appropriate scope of special renedial conditions; what is the
remedy if an applicant refuses to agree to a special condition
proposed by an agency; and what is the renedy if, post-award, the
recipient fails to conply with a special renedial condition of

t he assi stance agreenent.

When voluntary conpliance is sought at the pre-award stage,
agenci es may exercise heightened flexibility in designing
appropriate renedial conditions, for two reasons. First, if the
pre-award renmedy does not fully resolve the discrimnation
concern, agencies may have the opportunity to rectify this matter
during the life of the assistance grant. Second, since a pre-
award investigation and renedial efforts likely would require a
deferral of the assistance award, it may be in the interest of
the applicant (as well as potentially the agency) that interim
measures be agreed to that allow the award to go forward while
al so addressing the discrimnation concern. Thus, a pre-award
special condition may grant provisional relief, require that
certain aspects of the recipient's program be nonitored, and/or
require that the recipient provide additional information
relating to the discrimnation allegations. O course, the nere

fact that relief nay be sought post-award does not necessarily
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mean that full relief, using voluntary nmeans or otherw se, should
not be sought pre-award.

Agency authority to attach special conditions to assistance
agreenents extends no further than the agency’s authority to seek
voluntary conpliance. Thus, if an applicant refuses to agree to
a proposed special renedial condition, the agency either would
have to negotiate a different condition, award the assistance
w t hout the condition, seek to obtain conpliance "by any other
means authorized by law," or initiate adm nistrative procedures
to refuse to grant assistance. However, an agency may not refuse
to grant assistance based solely on an applicant’s refusal to
accept a special condition unless the agency is prepared to nmake
a finding of nonconpliance and proceed to an adm nistrative
hearing. This is because the applicant has a right to chall enge,
through an adm ni strative hearing, a refusal to grant assistance.
See 42 U.S.C. § 2000d-1.

Whet her an agency may i nmedi ately suspend paynent based on
nonconpl i ance with a previously inposed special renedial
condition depends on the terns of the condition. As a general
matter, if a recipient violates the terns of a special renedial
condition, the nonconpliance nust be renedied in the same nmanner
t hat any ot her post-award nonconpliance is addressed -- through
voluntary efforts, by the governnment filing suit, or by the

agency suspending or term nating the assistance pursuant to the
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statutory procedure. |If, however, as part of the renedi al
condition the applicant agrees that the agency i mredi ately nmay
suspend paynent if nonconpliance occurs, then that contractual
provi sion would |ikely supersede the statutory protection agai nst
i nstant fund suspension that the recipient otherw se enjoys.

b. Use of Cautionary Langquage

| f an agency has evidence at the tine of the award which
does not rise to the |l evel of an actual violation by an
applicant, and thus does not warrant refusal of a grant award,
t he agency nmay consider notifying the recipient in the grant
award letter that the agency has a civil rights concern. The
statenent coul d acknow edge, where appropriate, the applicant's
cooperation with an ongoing civil rights investigation or its
attenpts to resolve the concern.® By including this |anguage,
the applicant is on notice that there nay be a potential problem

and that the funding armis aware of what the civil rights armis

118 One exanpl e of | anguage currently used by the Departnent
of Justice's Ofice of Justice Progranms is as follows:

In review ng an application for funding, we consider
whet her the applicant is in conpliance with federal
civil rights laws. A determ nation of nonconpliance
could lead to a denial of assistance or an award
condi tioned on renedi al action being taken. W are
aware that the Departnent's Civil Rights Division is
conducting an investigation involving possible civil
rights violations. The Cvil Ri ghts D vision has
advi sed us that your agency is cooperating with its
i nvestigation, and we have taken that into account in
deci ding to approve your grant application.
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doing. It also warns that a failure to cooperate could lead to a
denial of funds. The |anguage al so may encourage the applicant
to enter into voluntary conpliance negotiations and engage in
alternative dispute resolution, in appropriate cases, to resolve
the alleged discrimnation at issue without a formal finding or
the conpletion of an investigation. A major advantage of this
approach is that it avoids the due process concerns rai sed when
deferral or special conditioning is utilized because, in this
case, the funds are being awarded, i.e., there is no "refusal to
grant,” which would trigger the right to an admnistrative

heari ng.

C. G her Nonlitigation Alternatives

The Title VI Guidelines |list four other approaches, short of
litigation or fund term nation, that may be avail abl e when civil
rights concerns are discovered. The possibilities |isted
i ncl ude:

(1) consulting with or seeking assistance from ot her Federal
agencies . . . having authority to enforce nondiscrimnation
requi renents; (2) consulting with or seeking assistance from
State or | ocal agencies having such authority; (3) bypassing
a recalcitrant central agency applicant in order to obtain
assurances fromor to grant assistance to conplying |ocal
agencies; and (4) bypassing all recalcitrant non-Federal
agenci es and providing assistance directly to the conplying
ultimate beneficiaries.

28 CF.R 8 50.3 1.B.2. Agencies that enforce Title I X are urged

to consider all of these options, as appropriate.
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B. "Any Ot her Means Aut horized by Law " Judici al

Enf or cenent

The Departnent of Justice's statutory authority to sue in
federal district court on behalf of an agency for violation of
Title VI (and, likewse, Title I X) is contained in the phrase "by
any other neans authorized by law." See 42 U . S.C. § 2000d-1;

United States v. Gty and County of Denver, 927 F. Supp. 1396,

1400 (D. Colo. 1996); Ayers v. Allain, 674 F. Supp. 1523, 1551

n.6 (ND. Mss. 1987); Marion County, 625 F.2d at 612-13 & n. 14.

In addition, the Departnent of Justice may pursue judici al
enforcenment through specific enforcenent of assurances,
certifications of conpliance, covenants attached to property,
desegregation or other plans submtted to the agency as
conditions of assistance, or violations of other provisions of
the Gvil R ghts Act of 1964, other statutes, or the

Constitution. See Marion County, 625 F.2d at 612; 28 C. F. R

8§ 50.3 I.B.

Agency regul ations interpreting this phrase provide for
several options including: 1) referral to the Departnent of
Justice for proceedings, 2) referrals to State agencies, and 3)
referrals to | ocal agencies. E.g., 29 CF.R 8§ 31.8(a) (Labor);
34 CF.R 8 100.8 (Education); and 45 CF.R 8 80.8(a) (HHS):

[ Clonpliance may be effected by . . . other neans

authorized by law. Such other means may include, but

are not limted to, (1) a reference to the Departnent
of Justice with a recommendation that appropriate
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proceedi ngs be brought to enforce any rights of the

United States under any |aw of the United States

(including other titles of the Act), or any assurance

or contractual undertaking and (2) any applicable

proceedi ngs under State or |ocal |aw

In order to refer a matter to the Justice Departnent for
litigation, agency regulations require that the fundi ng agency
make a finding that a violation exists and a determ nation that
vol untary conpliance cannot be achieved. The recipient nust be
notified of its failure to conply and nust be notified of the
i ntended agency action to effectuate conpliance.!® Sone agency
regul ations require additional tinme after this notification to
the recipient to continue negotiation efforts to achieve
voluntary conpliance. |t should be noted that the funding
agency nust in fact formally initiate referral of the matter to
the Justice Departnent, because there is no automatic referral

mechani sm

In United States v. Baylor Univ. Med. CGr., 736 F.2d 1039

(5" Cir. 1984), the Fifth Grcuit held that when a referral is
made to the Departnent of Justice, and suit for injunctive relief
is filed, a court can order term nation of federal financial

assi stance as a renedy. However, the term nation cannot becone

119 See, e.09., 24 CF.R 8§ 1.8(d) (HUD); 29 CF.R 8§ 31.8(c)
(Labor).

120 For exanple, HUD regul ations require that the agency
continue negotiations for ten days fromthe date of mailing the
notice of nonconpliance to the recipient. [d.
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effective until 30 days have passed. The court reasoned that the
congressional intent to allow a 30-day period when the

adm ni strative hearing route is followed (see 42 U.S.C. 2000d-1,
whi ch provides that the agency nust file a report with Congress
and 30 days nust el apse before term nation of the funds) evinces
a congressional intent to |likew se permt a 30-day grace period
before a court’s order to termnate funds takes effect.

C. Fund Suspensi on and Terni nati on

Several procedural requirenents nust be satisfied before an
agency nmay deny or term nate federal funds to an
applicant/recipient. A four step process is involved:

1) the agency nust notify the recipient that it is not in
conpliance with the statute and that voluntary conpliance cannot
be achi eved;

2) after an opportunity for a hearing on the record, the
"responsi bl e Departnent official” nust make an express finding of
failure to conply.

3) the head of the agency nust approve the decision to
suspend or term nate funds; and

4) the head of the agency nust file a report with the House
and Senate legislative conmttees having jurisdiction over the
prograns involved and wait 30 days before term nating funds. %
The report nust provide the grounds for the decision to deny or
termnate the funds to the recipient or applicant. 42 U S.C. 8§
2000d-1; 20 U.S.C. 8§ 1682; See, e.g., 45 CF.R § 80.8(c) (HHS).

121 The congressional intent behind the 30 day requirenent
was to include seem ngly neutral third parties, (the rel evant
Congressional conmittees), to ensure that the decision to
termnate funds was fair, reasoned, and not arbitrary. See 110
Cong. Rec. 2498 (1964) (Statenent of Cong. WIIlis); 110 Cong.
Rec. 7059 (1964) (Statenent of Sen. Pastore).
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1. Fund Term nati on Heari ngs

As not ed above, funds may not be term nated w t hout
providing the recipient an opportunity for a formal hearing.

See, e.q., 28 CF.R 8§ 42.109(a). If the recipient waives this
right, a decision will be issued by the "responsi bl e Depart nment
official" based on the record conpiled by the investigative
agency. Hearings on term nations cannot be held | ess than 20
days after receipt of notice of the violation. See, e.qg., 45
C.F.R 8§ 80.9(a) (HHS).

Agenci es have adopted the procedures of the Admnistrative
Procedures Act for admnistrative hearings. See, e.qg., 28 CF. R
8§ 42.109(d) (Justice); 45 CF.R 8 80.9 (HHS). Technical rules
of evidence do not apply, although the hearing exam ner may
excl ude evidence that is "irrelevant, immterial, or unduly
repetitious." See, e.qg., 28 CF.R 8§ 42.109(d); 45 CF. R
8§ 80.9(d)(2)(HHS). The hearing exam ner may issue an initial
deci sion or a recommendation to the "responsi bl e agency
official." See, e.qg., 28 CF.R 42.110. The recipient may file
exceptions to any initial decision. In the absence of exceptions
or reviewinitiated by the "responsible departnent official,"” the
hearing exam ner's decision will be the final decision. A final
deci sion that suspends or term nates funds, or inposes other
sanctions, is subject to review and approval by the agency head.

Upon approval, an order shall be issued that identifies the basis
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for nonconpliance, and the action(s) that nust be taken in order
to cone into conpliance. A recipient nay request restoration of
funds upon a show ng of conpliance with the terns of the order,
or if the recipient is otherwise able to show conpliance with
Title VI or Title IX See, e.q., 28 CF. R 8§ 42.110; 45 CF.R 8
80.10(g). The restoration of funds is subject to judicial
review. 42 U S C. § 2000d-2; 20 U.S.C. § 1682. Moreover, as
not ed above, no funds may be termnated until 30 days after the
agency head files a witten report on the matter with the House
and Senate comm ttees having |l egislative jurisdiction over the
programor activity involved. 42 U S C § 2000d-1; 20 U S.C. 8
1682.

2. Agency Fund Termnation Limted to the Particul ar

Political Entity, or Part Thereof, that Di scrimnated

Congress specifically limted the effect of fund term nation
by providing that it

...shall be limted to the particular political entity,

or part thereof, or other recipient as to whom such a

finding has been nade and, shall be limted inits

effect to the particular program or part thereof, in

whi ch such nonconpl i ance has been so found,
42 U.S.C. § 2000d-1; 20 U.S.C. 8 1682. This is called the
"pinpoint provision.” As discussed below, the CRRA did not
nodify interpretations of this provision, but affected only the

interpretation of "programor activity" for purposes of coverage

of Title I X (and related statutes). See S. Rep. No. 64 at 20,
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reprinted in 1988 U S.C.C. A N at 22.

Congress' intent was to limt the adverse effects of fund
term nation on innocent beneficiaries and to insure against the
vindi ctive or punitive use of the fund term nation renedy.

Finch, 414 F.2d at 1075.%22 "The procedural linmtations placed on

122 Much of the legislative debate on Title VI centered on
the potential scope of any term nation of assistance due to a
failure to conply with the rules effectuating Section 601. The
Di rksen- Mansfield substitute bill, which was devel oped through
informal, bipartisan conferences, sought to answer those
concerns. For a listing and explanation of specific changes nade
by the substitute see, 110 Cong. Rec. 12817-12820 (1964) (Report
of Senator Dirksen). Senator Hunphrey expl ai ned the purpose
behi nd the substitute | anguage.

Some Senators have expressed the fear that in its original
formTitle VI would authorize cutting off of all federal
funds going to a state for a particular program even though
only part of the state were guilty of racial discrimnation
in that program And sonme Senators have feared that the
title would authorize canceling all federal assistance to a
state if it were discrimnating in any of the
federal |l y-assisted prograns in that State.

As was expl ained a nunber of tinmes on the floor of the
Senate, these interpretations of Title VI are

i naccurate. The title is designed to limt any
termnation of federal assistance to the particular

of fenders in the particular area where the unl awf ul

di scrimnation occurs. Since this was our intention,
we have made this specific in the provisions of Title
VI by adding | anguage to 602 to spell out these
limtations nore precisely. This |anguage provides
that any term nation of federal assistance wll be
restricted to the particular political subdivision
which is violating non-discrimnatory regul ati ons
established under Title VI. It further provides that
the termnation shall affect only the particular
program or part thereof, in which such a violation is
t aki ng pl ace.

110 Cong. Rec. 12714-12715 (1964); see, 110 Cong. Rec. 1520
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the exercise of such power were designed to insure that

term nation would be 'pinpoint(ed) . . . to the situation where
discrimnatory practices prevail.'" 1d.(quoting 1964

US CCAN 2512).

The sem nal case on this issue is Finch, 414 F.2d 1068. A
Department of Heal th, Education, and Welfare (HEW hearing
of ficer had found that the school district had made i nadequate
progress toward student and teacher desegregation and that the
district had sought to perpetuate the dual school systemthrough
its construction program Based on these findings, a final order
was entered termnating "any class of Federal financial
assistance" to the district "arising under any Act of Congress”
adm ni stered by HEW the National Science Foundation, and the
Departnment of the Interior. [d. at 1071.

On appeal, the Fifth Crcuit vacated the term nation order,
holding that it was in violation of the purpose and statutory
scope of the agency's power. The "prograns” in issue were three
education statutes, yet the HEWofficer had not nmade any specific
findings as to whether there was discrimnation in all three
programnms, and/or if action in one programtainted, or caused
discrimnatory treatnment in, other progranms. 1d. at 1073-74, 79.

The court paid considerable attention to the congressional intent

(1964) (Celler); 110 Cong. Rec. 1538 (1964) (Rodino); 110 Cong.
Rec. 7061-7063 (1964) (Pastore).
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of the pinpoint provision: limting the termnation power to
"activities which are actually discrimnatory or segregated" was
designed to protect the innocent beneficiaries of untainted
progranms. 1d. at 1077. The court further held that it was

i nproper to construe Section 602 as pl acing the burden on
recipients tolimt the effect of term nation orders by proving
that certain prograns are untainted by discrimnation, rather
than on an agency to establish the basis for findings as to the
scope of discrimnation. |[d.

As to the nmeaning of the term "progrant in the pinpoint
provi so, the court concluded that the |egislative history of
Title VI evidenced a congressional intent that the termrefer not
to generic categories of progranms by a recipient, but rather to
specific prograns of assistance, or specific statutes,
adm ni stered by the federal governnent. |d. at 1077-78.!%
Further, even if "progrant was neant to refer to generic

categories of aid, the parenthetical phrase, "or part thereof",
nmust be given neaning. Thus, an agency's fund term nation order
nmust be based on programspecific (i.e., grant statute specific)
findings of nonconpliance. The Court reasoned that:

[ T] he purpose of the Title VI [fund] cutoff is best

ef fectuated by separate consideration of the use or
i ntended use of federal funds under each grant statute.

123 The court noted that each of the grant statutes affected
by the order was denom nated "a prograni by the terns of its own
statutory schene.
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If the funds provided by the grant are adm nistered in
a discrimnatory manner, or if they support a program
which is infected by a discrimnatory environnment, then
term nation of such funds is proper. But there wll

al so be cases fromtine to time where a particul ar
program wthin a state, within a county, within a
district, even within a school (in short, within a
"political entity or part thereof"), is effectively

i nsul ated fromotherwi se unlawful activities. Congress
did not intend that such a programsuffer for the sins
of others. HEWwas denied the right to condem
prograns by association. The statute prescribes a
policy of disassociation of progranms in the fact
finding process. Each nust be considered on its own
nerits to determne whether or not it is in conpliance
with the Act. In this way the Act is shielded froma
vindi ctive application. Schools and prograns are not
condemmed ennasse or in gross, with the good and the
bad condemed together, but the term nation power
reaches only those progranms which would utilize federa
noney for unconstitutional ends.

Id. at 1078. %
The specificity required for fund term nati on was al so

addressed by the Seventh Circuit in Gautreaux v. Romey, 457 F.2d

124 (7th Cr. 1972). |In Gautreaux, the court reversed a district
court's order approving federal fund term nation for a Housing

and Urban Devel opnent (HUD) program where there were no findings

124 The court al so quoted Senator Long fromthe debate on
passage of the Act:

Proponents of the bill have continually made it clear
that it is the intent of Title VI not to require

whol esal e cutoffs of Federal [f]Junds fromall Federal
prograns in entire States, but instead to require a
careful case-by-case application of the principle of
nondi scrim nation to those particular activities which
are actually discrimnatory or segregated.

Id. at 1075 (quoting 110 Cong. Rec. 7103 (1964)).
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of discrimnation in such program and where such action was
pursued in an effort to pressure action to renedy the defendant's
di scrimnatory conduct in a wholly separate HUD program |d. at
127-128. The district court had previously found that defendants
had violated fair housing | aws yet intended to w thhol d Mdel
Cities Program funds, which primarily support education, job

trai ning, and day care prograns on behalf of | ow and noderate
incone famlies. Although a small portion of Mddel Cities noney
al so supported public housing, there was no allegation or finding
that any Model G ties programwas operated in a discrimnatory
fashion. 1d. at 126-27. Accordingly, the court of appeals held
that the district court violated Section 602 of Title VI and the
"mandate of" Finch, and abused its discretion in w thholding the
Model Cities funds. 1d. at 128.

It is equally critical to note that, notw thstanding the
need for an independent eval uation of each program an agency (or
review ng court) nust exam ne not only whether the Federal funds
are "admnistered in a discrimnatory manner, . . . [but also] if
they support a programwhich is infected by a discrimnatory
environnent." Finch, 414 F.2d 1068, 1078-79 (enphasis added).

Not all programs operate in isolation. Thus,

the adm nistrative agency seeking to cut off federal funds

must make findings of fact indicating either that a

particular programis itself admnistered in a

di scrimnatory manner, or is so affected by discrimnatory

practices el sewhere in the [overall operation, e.g., school
systen] that it thereby becones discrimnatory.
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Id. at 1079; see North Haven, 456 U.S. at 539 (approval of HEW

Title I X regul ati ons that adopt the Finch "infection" standard.)
This latter analysis is often referred to as the "infection
theory."” Although Finch and Gautreaux were decided prior to
passage of the CRRA, it is inportant to recognize that while the
CRRA defined the neaning of "programor activity" for purposes of
prohi bited conduct, it did not change the definition of such
terms for purposes of fund termnation for a violation of Title
IX. In particular, the CRRA left intact the "pinpoint" provision
that limts any fund termnation to the "program or part

t hereof, in which nonconpliance has been so found." 42 U. S.C.

§ 2000d-1.

-151-



VI, Private R ght of Action and Individual Relief through
Agency Action
The Suprenme Court has established that individuals have an
inplied private right of action under Title I X (and Title VI and
Section 504). The Court has stated that it has “no doubt that
Congress...understood Title VI as authorizing an inplied private
right of action for victins of illegal discrimnation.” See

Cannon v. University of Chicago, 441 U S. 677 (1979) (hol ding

that an individual has a private right of action under Title IX).
In addition, several courts of appeals have held that plaintiffs
have a private right of action to enforce the disparate inpact

regul ations inplenenting Section 602 of Title VI. See Sandoval

v. Hagan, 7 F. Supp. 2d 1234, 1253 (MD. Ala. 1998), aff’'d, 197

F.3d 484 (11'M Cir. 1999), cert. granted sub. nom Al exander V.

Sandoval, _ US _ , 121 S C. 28, 2000 W 718812 (U.S. Sep 26,
2000) (NO. 99-1908); Powell v. Ridge, 189 F.3d 387 (3d Cir. 1999).

I n Sandoval, the court found that a reading of Lau,
GQuar di ans, and Al exander, in pari materia supported the finding
of an inplied private cause of action under Section 602 of Title
VI. 197 F.3d 484, 507 (11'" Cir. 1999). Likewi se, in Powell v.
Ri dge, 189 F.3d 387, 397-400 (1999), the Third Circuit Court of
Appeal s recogni zed an inplied private right of action to enforce
regul ati ons promul gated pursuant to Section 602 of Title VI. The

Second Circuit, however, declined to reach the i ssue of whether a
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private right of action may be brought under regul ations
i npl enmenting Section 602 and let stand the | ower court’s ruling
that a private right of action is not available to plaintiffs

bringing suit pursuant to Section 602. New York City Envtl.

Justice Alliance v. Guliani, 214 F.3d 65, 72-73 (2d Cr. 2000)

rev'd on other grounds, 50 F.Supp. 2d 250 (1999). The Suprene

Court wll likely definitively decide this issue when it hears
Sandoval . Because Title I X was derived fromTitle VI, the Suprene
Court’s decision in this matter will inpact the judicial
interpretation of Title I X

Many circuits have ruled that individuals may not bring suit
agai nst the federal governnent for failure to enforce Title I X

(and Section 504 and Title VI). See Jersey Heights Nei ghborhood

Ass’n v. dendening et al., 174 F.3d 180 (4'" Cir. 1999);

Washi ngton Legal Found. v. Al exander, 984 F.2d 483, (D.C. Cr.

1993); Wnen's Equity Action League v. Cavazos (WEAL |1), 906

F.2d 742 (D.C. Cr. 1990). In Jersey Heights, plaintiffs,

African- Anerican | andowners, filed suit against the U S.
Department of Transportation, anong others, claimng that it

abdi cated its duties under section 602 of Title VI to elimnate
discrimnation in federally-funded prograns by failing to
termnate funds to recipients who failed to conply with Title VI.
The Fourth Circuit found that Title VI provides two avenues of

recourse to address discrimnation by federal funding agencies:
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private right of action against recipients of federal financial
assi stance and petition to the federal funding agency to secure
vol untary conpliance by its recipients. After review ng the

| egi slative history of Title VI, the court concluded that
Congress did not intend for aggrieved parties “to circunvent that
very adm nistrative schene through direct litigation against
federal agencies.” 174 F.3d at 191.

Simlarly, the court in WEAL |1, ruled that, absent
congressi onal authorization, individuals do not have a private
right of action against the federal government under Title VI,
Title I X, or Section 504.! 906 F.2d at 752. Citing the Suprene
Court’s exam nation of the legislative history of Title VI in
Cannon, the court found that Congress did not intend for private
suits to be brought against the federal funding agencies. 1d. at
748. The VWEAL 11 court further concluded that because
i ndi vidual s al ready have an adequate renedy through private
rights of action against the recipients of federal financial
assi stance, individuals could not maintain a cause of action
agai nst the federal funding agency to conpel enforcenent of Title
VI under the Adm nistrative Procedure Act, the Mandanus Act, or

the Constitution. 1d. at 752. One possible exception to these

125 The WEAL |1 decision brought to a close sub nom the
twenty year history of litigation that began in 1970 under Adans
v. Richardson, 356 F.Supp. 92 (D.D.C. 1973), a suit that
chal | enged the Departnent of Health, Education, and Wl fare's
dereliction in enforcing Title VI.
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court rulings mght be a situation where the federal funding
agency nekes a finding that a recipient is in violation of Title
VI but, nonetheless, refuses to enforce its own determ nation.

See Washi ngton Legal Found. v. Al exander, %% 984 F.2d at 488.

The nost comon formof relief sought and obtained through a
private right of action is an injunction ordering a recipient to

do sonething. See Cannon, 441 U. S. 667. See also, United States

v. Baylor Univ. Med. CGr., 736 F.2d at 1050, in which the Fifth

Circuit held that a court can order term nation of federal
financial assistance as a renedy. The Suprene Court al so has
hel d that individuals may obtain nonetary damages for clains of

intentional discrimnation under Title I X See Franklin, 503

US at 75 n.8. As discussed bel ow, agencies are encouraged to
identify and seek the full conplenent of relief for conplainants
and identified victins, where appropriate, as part of voluntary
settlenents, including, where appropriate, not only the obvious
remedy of back pay for certain enploynent discrimnation cases,
but al so conpensatory damages for violations in a nonenpl oynent
context. Agencies are also asked to recomend the scope of
relief to be sought in referrals of matters to the Departnent of

Justice for judicial enforcenent.

126 1n this case, plaintiffs brought suit to enjoin the
Department of Education fromallow ng recipients of its funds to
offer certain federally funded schol arshi ps exclusively to
mnorities. 983 F.2d at 486.
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A. Entitlenent to Danmges for Intentional Violations

As noted above, in addition to agency enforcenent
mechani sns, private individuals have an inplied right of action
under Title I X and damages may be available in such lawsuits. In
Cannon, 441 U.S. 677, a fermale applicant who was deni ed adm ssion
to two nedi cal schools brought a private | awsuit against the
schools alleging violations of Title I X. The Suprenme Court in
Cannon reasoned that since Title I X had been patterned after
Title VI and Title VI had previously been construed to allow a
private right of action, that Congress intended simlar renedies
to be available under Title IX. The inportant point is that the
court determ ned that exhaustion of adm nistrative renedi es was
not required under Title I X The court recogni zed that although
the avail able adm nistrative renmedy (term nation of funds) nay be
appropriate to prevent the use of federal funds to support
discrimnatory practices, it may not be appropriate as a renedy
in cases in which an individual needs reinstatenent or other
protection against discrimnatory practices. “The award of
individual relief to a private litigant who has prosecuted her
own suit is not only sensible but is also fully consistent
w th—-and in sone cases even necessary to-the orderly enforcenent
of the statute. [d. at 706-707. In addition, the Suprene Court
has rul ed that nonetary damages are an avail able renedy in

private actions brought to enforce Title I X for alleged
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intentional violations. See Franklin, 503 U S. at 72-75,

Consolidated Rail Corp. v. Darrone, 465 U.S. 624 at 630-31

(1984).

Franklin contains a detailed discussion on the nerits of
all ow ng nonetary danmages for intentional violations of Title I X
Id. at 71-76. The Court placed great reliance on the
“l ongstanding rule” that where a federal statute provides
(expressly or inpliedly) for a right to bring suit, federal
courts “presune the availability of all appropriate renedies
unl ess Congress has expressly indicated otherwise.” [d. at 66.
The Court found no congressional intent to abandon this
presunption in the enforcement of Title I X **® Accordingly, the

Court concluded that private individuals nmay obtain damages in

127 The Court further stated, “absent clear direction to the
contrary by Congress, the federal courts have the power to award
any appropriate relief in a cognizable cause of action brought
pursuant to a federal statute.” 1d. at 70-71

128 The Court exam ned congressional intent expressed both
prior to and after its decision in Cannon. Wen Title I X was
enacted, Congress was silent on the subject of a private right of
action, but the Court noted that Congress acted in the context of
the prevailing presunption in favor of all avail able renedies.
Id. at 72. Followi ng Cannon, Title I X (and Title VI, Section
504, and the Age Discrimnation Act) were anended on two
occasi ons, and neither action evidenced congressional
di sagreenent with this presunption. 1d. at 72-73. First,
Congress added 42 U. S.C. 82000d-7 through the Rehabilitation Act
Amendnents of 1986, to abrogate the States’ El eventh Amendnent
immunity in suits under these statutes. Second, Congress added
42 U. S. C. 82000d-4a under the Gvil R ghts Restoration Act of
1987 to restore the broad scope of progranms covered by these
stat utes.
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appropriate cases.

Throughout its opinion, the Franklin Court broadly referred
to the relief being sanctioned as “nonetary damages.” Al though
the Court did not define this term it specifically rejected
limting Title I X plaintiffs to nonetary relief that is equitable
in nature, such as backpay. See Id. at 75-76.

B. Avail ability of Mnetary Damages in G her G rcunstances

In Franklin, the Suprene Court was not called upon to rule
whet her nonetary damages are avail abl e where other types of
discrimnation are proven. Nonetheless, the Court noted that
unintentional discrimnation may present a different |egal
guestion, and danmages may not be available. 1d. at 74.1'%°
Awar di ng damages nmay be particularly problematic where the

violation rests on a “disparate inpact” theory of discrimnation.

129 The Court explained that the problemw th “permtting
nonet ary danmages for an unintentional violation is that the
receiving entity of federal funds |acks notice that it wll be
liable for a nonetary award.” 1d. at 74. The notice problemis a
function of the consensual nature of an entity’s decision to
accept federal funds and the conditions attached to their
receipt. The entity weighs the benefits and burdens before
accepting the funds, including the nondiscrimnation obligations
that attach to the funding. The concern is that where the
violation is unintentional, particularly if it is a “disparate
i npact” violation, the recipient may not have been sufficiently
aware at the tinme the funds were accepted that the nature and
scope of the nondiscrimnation obligation included a prohibition
on the specific behavior subsequently found to constitute
unl awful discrimnation. Accordingly, responsibility for noney
damages may not have been foreseen. See id.; Quardians, 463 U S.
at 596-597 (White, J., joined by Rehnquist, J.); Pennhurst State
Sch. and Hosp. v. Halderman, 451 U.S. 1, 17 (1981).
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See Guardians, 463 U. S. at 595-603 (Opinions of Wiite, J.).

C. Recommendati ons for Agency Action

In incorporating the danages renedy into agency conpliance
activities, agencies will need to deci de when damages shoul d be
sought as part of a voluntary conpliance agreenent and, if
damages, are requested, the anobunt of enphasis to be placed on
t he damages request in conpliance negotiations. Agencies wll
want to ensure that the damages renedy is inplenented in a manner
consi stent wth other enforcenment goals and policies, in a manner
consi stent anong conpliance agreenents, and in a nmanner that
protects the flexibility of the voluntary conpliance process. To
ef fectuate these goals, agencies may wish to draft witten
gui del i nes, and establish special supervisory procedures and
internal reporting requirenents.

There are several considerations that nay be relevant in
deci ding how to exercise adm nistrative discretion in applying
t he damages renedy in particular cases. One factor may be the
degree of seriousness of the violation. A second factor may be
whether the injury is substantial. A third factor may be whet her
the injury is pecuniary in nature. Since pecuniary |osses
represent a concrete injury and are relatively straightforward to
nmeasure, they may represent a type of |oss for which damages
al nost al ways should be sought. Injuries involving “enotional

di stress” al so should be addressed, but may require cl oser

- 159-



analysis. A fourth factor may be whether the discrimnation
victimhas a current, ongoing relationship with the recipient
that involves regular interactions between the two. |If such a
rel ati onship exists and prospective relief is obtained that
benefits the victim that may wei gh agai nst providi ng
conpensation for any nonpecuniary injury that is relatively
slight.

Anot her issue is how agencies should respond to requests by
recipients that discrimnation victins sign a liability rel ease
in order to obtain a damages award through a conpliance
agreenent. As a practical matter, agencies likely will need to
be open to including such a release in any agreenent that
provi des for damages, if requested by the recipient.

D. Lack of States’ Eleventh Amendnent Immunity Under Title
I X

The El eventh Amendnent bars a State from being sued by a
citizen of the State in federal court.®® Since 1890, the Suprene
Court has consistently held that this Arendnent protects a State
frombeing sued in federal court without the State’s consent.

See Seninole Tribe of Fla. v. Florida, 517 U.S. 44, 54 n. 7

(1996) (cases cited). However, federal courts have jurisdiction

130U S. Const. Amend Xl states: “The judicial power of the
United States shall not be construed to extend to any suit in |aw
or equity, comenced or prosecuted agai nst one of the United
States by Citizens of another State, or by Citizens or subjects
of any Foreign State.” See Hans v. Louisiana, 134 U.S. 1, 11
(1890).
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over a State if the State has either waived its imunity or
Congress has abrogated unequivocally a State’s imunity pursuant
to valid powers. See id. at 68. Congress has unequivocally done
so with respect to Title I X and rel ated stat utes.

In 1986, Congress enacted 42 U. S.C. 2000d-7 as part of the
Rehabi litation Act Amendments of 1986, Pub. L. No. 99-506, tit.
X, 81003, 100 State. 1845 (1986), to abrogate States’ imunity
fromsuit for violations of Title I X, Section 504, Title VI, the
Age Discrimnation Act, and simlar nondiscrimnation statutes.

See Lane v. Pena, 518 U. S. 187, 198 (1996) (court states in dicta

that Congress intended to abrogate the States’ El eventh Amendnent
immunity for purposes of Title I X). Section 2000d-7 states:

(1) A state shall not be i mune under the El eventh Amendnent
of the Constitution of the United States fromsuit in
Federal court for a violation of section 504 of the
Rehabilitation Act of 1973 [29 U S.C A 8794, title I X of

t he Education Anmendnents of 1972 [20 U. S.C A 81681 et

seq.], the Age Discrimnation Act of 1975 [42 U.S.C. A 86101
et seq.], title VI of the Gvil R ghts Act of 1964 [42

U S.C. A 82000d et seq.], or the provisions of any other
Federal statute prohibiting discrimnation by recipients of
Federal financial assistance.

(2) In a suit against a State for a violation of a statute
referred to in paragraph (1), renedies (including renedies
both at law and in equity) are available for such a
violation to the sane extent as such renedies are avail abl e
for such a violation in the suit agai nst any public or
private entity other than a State.
The El eventh Anendnent is no bar to actions brought by
private plaintiffs under Title I X to remedy discrimnation on the

basis of sex. It is the position of the Departnment of Justice
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that Section 2000d-7 is an unanbi guous abrogati on which gives
States express notice that a condition for receiving federal
funds is the requirenent that they consent to suit in federa
court for alleged violations of Title | X and the other statutes
enunerated. 42 U. S.C. 2000d-7 contains an express statutory
abrogation of Eleventh Amendnent inmmunity for Title I X suits.
This abrogation is a valid exercise of Congress’ power under the
Spendi ng Cl ause to inpose unanbi guous conditions on States
receiving federal funds. By enacting Section 2000d-7, Congress
put States on notice that accepting federal funds waived their
El eventh Amendnent inmmunity to discrimnation suits under Title
I X. In addition, Section 2000d-7 is a valid exercise of
Congress’ power under Section 5 of the Fourteenth Amendnent,

whi ch aut hori zes Congress to enact “appropriate |egislation” to
“enforce” the Equal Protection Cl ause. Under either power, the

abrogation for Title I X suits is constitutional.
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| X. Departnent of Justice Role Under Title IX

The Departnent of Justice has two roles to play in Title
| X enforcenent: coordination of federal agency inplenentation
and enforcenent, and | egal representation of the United States
and the fundi ng agency. Pursuant to Exec. Order No. 12250, the
Attorney Ceneral shall “coordinate the inplenentation and
enforcenent by Executive agencies” of Title VI, Title IX
Section 504 and “any ot her provision of federal statutory |aw
whi ch provides, in whole or in part, that no person in the
United States shall, on the ground of race, color, nationa
origin, handicap, religion, or sex, be excluded from
participation in, be denied the benefits of, or be subject to
di scrim nation under any programor activity receiving federa
financial assistance.” Exec. Order No. 12250 81-201. Except
for approval of agency regulations inplenmenting Title I X and
Title VI and the issuance of coordinating regul ations, al
ot her responsibilities have been del egated to the Assistant
Attorney General for Cvil R ghts. Wile each federal agency
extendi ng federal financial assistance has prinmary
responsibility for inplementing Title I X wth respect to its
reci pients, overall coordination in identifying | egal and
oper ati onal standards, and ensuring consistent application and
enforcenment, rests with the Gvil R ghts Division of the

Department of Justice. In interpreting Title IX the
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Departnment will |ook closely at, and coordi nate and consult
with, the Departnment of Education, the agency with the nost
Title I X experience and the agency with the regul ati ons that
served as the basis for the Title I X comon rule.

As part of the Departnment of Justice’s Executive O der
12250 coordinating authority, the Gvil Rights Division
coordinated the drafting and publication of a common rule
providing for the enforcenent of Title I X by severa
participating agencies.®  On October 29, 1999, the
partici pating agenci es published a Notice of Proposed
Rul emaking to inplenment Title I X. 3  After receiving and

reviewi ng coonments, the agencies published the final Title I X

131 The participating agencies include: the Nucl ear
Regul at ory Conmi ssion; Snall Business Adm ni stration; National
Aeronautics and Space Adm nistration; Departnent of Commerce,;
Depart ment of Labor; Tennessee Valley Authority; Departnent of
State; Agency for International Devel opnent; Departnent of
Housi ng and Urban Devel opnent; Departnent of Justice; Departnent
of Labor; Departnent of the Treasury; Departnent of Defense;
Nat i onal Archives and Records Adm nistration; Departnent of
Veterans Affairs; Environnmental Protection Agency; GCeneral
Servi ces Adm ni stration; Departnent of the Interior; Federal
Emer gency Managenent Agency; National Science Foundati on;
Corporation for National and Conmunity Service; and, the
Department of Transportation.

132 See 64 Fed. Reg. 58567 (1999). Three agencies that
participated in the Notice of Proposed Rul emaking, the National
Endowrent for the Arts, the National Endownent for the
Humanities, and the Institute of Museum and Library Services are
promul gating separate Title I X regul ations, rather than
participate in the final Title I X common rule.
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rul e on August 30, 2000. ¥

The Departnent of Justice’'s second role is as the federa
governnment’s litigator. As discussed in Chapter VII, the
Departnent of Justice, on behalf of Executive agencies, may
seek injunctive relief, specific performance, or other renedies
when agenci es have referred determ nati ons of nonconpliance by
recipients to the Departnment for judicial enforcenent. Such
litigation will be assigned to the Departnment’s Cvil Rights
Division. In addition, the Departnment is responsible for
representing agency officials should they be named in private

litigation involving Title I X

133 Spe 65 Fed. Reg. 52858 (2000).



